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Current Topics. 


Baron Sankey of Moreton. 

IN ACCORDANCE with what is now the inveterate custom, 
the new Lord Chancellor, whom the profession has known for 
a number of years as Sir Jonn SAnKEY, has been raised to the 
peerage as Baron SANKEY OF Moreton, in the County of 
Gloucester. This step was, of course, necessary to enable 
him to speak and vote in the House of Lords, although not 
essential to enable him to act as Speaker of the House of Lords. 
As is explained by the late Sir WiLL1AM Anson, the woolsack 
on which the Speaker sits is not technically within the limits 
of the House of Lords, so that the office may be discharged 


by a commoner, as for example, when a commoner has been 
Lord Keeper of the Great Seal, or when the Great Seal has been 
in commission, or until the Lord Chancellor has been faised to 


the peerage. In practice, nowadays, the Lord Chancellor, 
except perhaps for the few days after his appointment, as was 
the case with Sir Jonn Sankey, is always a peer, for this 
among other reasons, that he is thus enabled to expound and 
defend the ministerial policy in the House of Lords. Lawyers 
naturally think of him as the head of the law, in which capacity 
he takes a leading part in the judicial work of the House of 
Lords and Judicial Committee of the Privy Council, but he 
may, and sometimes does, sit in the Court of Appeal. An 
extensive patronage in judicial appointments is vested in him, 
and he is assumed to cast a watchful eye on the whole system 
of the administration of justice. Moreover, as F. W. Marrtanp 
pointed out, he is a link between the judicial and the executive 
systems by virtue of his place in the Cabinet. It is thus a 
great, or, as MAITLAND said, a splendid, position that he holds, 
but it is one of incessant work and no little anxiety, demanding 


of its holders not merely intellectual, but likewise great physical | 
With these qualifications the present Lord Chancellor | 


pe ywers. 
is happily endowed. 


Street Betting, Lord Byng, and Ourselves. 

So LATELY as 25th May we wrote (ante, p. 324), “ Street 
bookmakers in England, with the assistance of their clients, 
most of whom are sufficiently decent folk, play a costly game 
of hide and seek with the police, even if they do not bribe 
them ... that the police and public should co-operate in 
the enforcement of law and order is far more important than 
the prevention of a few foolish and improvident bets, and for 
this reason THE Souicrrors’ JOURNAL again stresses the need 
of re-considering laws which in practice are found to be 
repugnant to the general good sense of the public.” In the 
Police Report for 1928, Cmd. 3335, just issued, Lord Byne 
writes (p. 8): “ Street betting is a constant source of trouble 
Public opinion is out of sympathy with the law and the 


detection of offences is, in consequence, rendered extremely 
difficult.”” Perhaps we may venture on the comment that 
our own observations could hardly have been more authori- 
tatively justified. It remains for Parliament, which alone can 
alter the law, to give early consideration to the matter, and 
the obvious difficulties of the task will not excuse any delay 
or shirking of it. 


The House that Jack Built 

A DISTRESSING method of bringing an Act of Parliament 
into force has been much developed of late years, by enacting 
an “‘ appointed day ” to be fixed by Order in Council. Some- 
times a whole series of appointed days are contemplated, 
and the statute book as a guide to statute law becomes useless. 
A particularly horrid example is furnished by the Companies 
Act, 1929, a consolidating statute. It “ shall come into opera- 
tion on the first day on which, by virtue of orders made by 
His Majesty in Council under sub-s. (4) of s. 118 of the 
Companies Act, 1928, all the provisions of that Act will be in 
operation.” Section 118 brings one section—92— into operation 
on the passing of that Act (3rd August, 1928). Others come 
into force “ on the appointed day, and the appointed day shall 
be such day as His Majesty may by Order in Council appoint, 
and different days may be appointed for different purposes 
and for different provisions of the Act.” One Order in Council 
has been made appointing 7th February, 1929, as the day upon 
which s. 53 shall come into force, and so much as of s. 118 (3) 
and the third schedule as repeals 15 of the Companies 
(Consolidation) Act, 1908. When the process so gently begun 
will be complete no man knows. The confusion is added to 
by a Companies Forms (No. 1) Order, 1929, which shall come 
into force when the Companies Act, 1929, comes into force, 
which, as we have seen, comes into force when the Act of 1928 
comes into force (and thereon expires). This is the House 
that Jack built. 


Evidence in Receiving. 

THE LAW of evidence, strictly construed, is so much in favour 
of a person charged as the receiver of stolen property that it 
has had to be modified by statute, and, as is well known, 
possession of other property stolen within twelve months 
is deemed to be relevant to the question whether he knew 
the property to be stolen which forms the subject of the 
charge, and moreover evidence of conviction within five years of 
an offence involving fraud or dishonesty is admissible upon the 
sameissue. In the United States the scales are being weighted 
against the receiver by shifting the onus of proof on to him. 
Thus Rhode Island makes possession of stolen property 
evidence of guilty knowledge, unless the defendant shows it to 
have been got in due course of trade for adequate consideration. 
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In New Jersey, the accused has to prove the property was 
given to him or purchased for fair value or from one whom he 
thought was a dealer He can also escape by showing he 
reported the purchase to the police, a most useful provision. 
New York has long had a rule that the buyers of certain classes 
of goods must be deemed to have known they were stolen 
unless the buyers have made “ diligent enquiry ” that the 
person of whom they bought had a legal right to sell. Under 
anew Act, dealers or collectors of any merchandise or property 
found in possession of stolen goods, are presumed to know they 
were stolen unless they can show they made * reasonable 
enquiry” before purchase. Ofcourse the presence or absence 
of enquiry is always an element in English cases, but this 
definite shift of the burden of proof must be a powerful 
check on the receipt of stolen goods, though any reversal 
of the presumption of innocence offends against a sound and 
sacred principle of Anglo-American criminal jurisprudence. 


The Air Accident. 


THE OFFICIAL inquiry into the recent disaster to a 
cross-channel air liner off Dungeness was opened by 
Sir Artuur COLEFAX sitting with two Assessors at the 
Law Courts on Tuesday last Provision for such inquiry is 
made by s. 12 of the Air Navigation Act, 1920, and the 
regulations made under it by the Minister of Air, those now 
in force having been made in 1922. Similar inquiries are 
directed by the Regulation of Railways Act, 1871, s. 6, and 
the Coal Mines Act, 1911, s. 83, in the case of accidents on 
railways and in mines respectively, and the court conducting 
all such inquiries has power to summon witnesses under 
penalty, and to take evidence on oath. In the case of an air 
accident, r. 7 of 1922 provides that the Air Minister shall 
appoint a competent person to hold the formal investigation 
(if one is found necessary or desirable after the preliminary 
inquiry directed by rr. 4 to 6) and may appoint “ one or more 
persons possessing legal, nautical, engineering, or other special 
knowledge ” to act as assessors The court has to make a 
report to the Minister, stating its findings as to the causes of 
the accident and the circumstances thereof “ and adding any 
observations and recommendations which the court thinks fit 
to make with a view to the preservation of life and the 
avoidance of similar accidents in future, including a recom- 
mendation for the cancellation, suspension, or endorsement of 
any licence or certificate.” It is the duty of this JouRNAL to 
point out such defects in the law as its daily working may 
reveal; it is the greater pleasure, therefore, to show how 
adequately and carefully it guards our safety—and “ safety 
first,” though it may not be a good political slogan, is, after 
all, the reason why laws are made. Whether the civil liabilities 
arising under the Act, or from the common law in respect of 
flight, will be tested by this accident remains to be seen. 
Section 9 of the Act applies only to damages in respect of 
trespass or nuisance, so may not be relevant when an airplane 
is forced to come down at sea. Section 11 assimilates the 
provisions of the Merchant Shipping Acts as to wreck and 
salvage. Presumably companies and firms carrying passengers 
by air for reward resemble railway companies and passenger 
steamship owners in that they are not insurers of safety, but 
are prima facie liable for their servants’ negligence. 


Noisy Motor Cars. 

HITHERTO, THE only interference with the many intolerable 
noises made by motor cars and motor cycles has been where the 
noise is due to exhaust gases not properly dealt with by means 
of an effective silencing arrangement ; and, even so, many 
cars and most cycles are unduly noisy though not made the 
subject of proceedings The new Regulations which will come 
into force on Ist August deal with all kinds of noises made by 
motor cars, including those made by a badly-packed load. If 
the Regulations are energetically enforced the effect may be to 
mitigate some of the nerve-racking sounds that make day 
and night, in some districts, almost unbearable. Paragraph 3 





of the Regulations is particularly sensible: ‘‘ When a motor 
car is stationary on any highway no person shall use or permit 
to be used in connection therewith any instrument provided 
for the purpose of giving audible warning, except when such 
use is necessary on grounds of safety.” This, it may be hoped, 
will put a stop to the activity of those road idiots who seem to 
think that the best thing to do in a traftie block 1s to hoot 
continuously, Whether they think it funny, or whether they 
imagine it will rattle the policeman on duty and cause him to 
release their line of traflic hastily, we do not pretend to know, 
In future it will not be worth their while, if police and 
magistrates do all they can to discourage the practice. 
Occasionally, as when the man in front begins to reverse 
without looking round, a sharp hoot may be necessary in the 
interests of safety. This the Regulations still permit. 


Ostracism or Reinstatement. 

Me. Justice McCarpig spoke a true word when he said, at 
a meeting of the Central Discharged Prisoners’ Aid Socicty 
last week, that the law was never so merciless as society itself. 
For many of the difficulties he encounters in his task of 
re-establishing himself the released prisoner has to thank 
society rather than the law. So long as employers, fellow 
workmen, friends and neighbours offer the cold shoulder to a 
man because he has been in prison, the punishment of imprison- 
ment will continue long after a man’s release. It is, of course, 
a risk to employ, or to befriend, an ex-convict. But many 
employers can and do offer positions not involving trust to 
men who have been convicted of dishonesty ; later on they 
may even be restored to positions of responsibility. The 
learned judge said that he felt that there might be two great 
tragedies in a man’s life ; first, when the prison gates clashed 
behind him when he went in to serve his sentence ; and, 
secondly, when they clashed behind him when he came out 
after serving his sentence. Then he stood at the gates without 
friends, money and character. Societies may do a great deal, 
we all know ; but unless society backs them up with practical 
help as well as subscriptions, they are grievously handicapped. 
Ostracism is the most discouraging and embittering experience 
the discharged prisoner ever suffers ; and as long as we are so 
foolish and illogical as to attach stigma to the imprisonment 
that is suffered to expiate the offence rather than to the offence 
itself (provided that it results in no more harm than a binding 
over !) so long will the uphill path of the ex-prisoner be almost 
impassable. 


The Marketability of Subsidy Houses. 

Tux NEED for full disclosure of subsidy restrictions was shown 
in the recent case of Bendall v. Pountney, at Birmingham 
County Coart, in which the plaintiff claimed the return of £20 
paid as a deposit on an agreement for the sale of a house. 
The plaintiff had paid the deposit on the faith of a representa- 
tion that the property was not a subsidy house, the materiality 
being that a subsidy house (a) cannot be sold for more than a 
fixed sum for five years, (b) cannot be converted into a shop, 
(c) is not readily accepted as security by building societies. 
The defendant's receipt specified certain agreed terms, but 
did not incorporate the above warranty, although the formal 
contract submitted by his solicitors disclosed the existence 
of subsidy restrictions. The draft was therefore returned 
unsigned, and the contract was rescinded, but the defendant 
declined to return the deposit on the grounds that (a) the only 
warranty given was that the property was not a municipal 
house, (+) the agreed stipulations were set out in his receipt, 
which was silent on the matter since alleged to be an essential 
term of the contract. His Honour Judge Dyer, K.( 
observed that, although the defendant contended that only 
municipal houses had been discussed, his solicitors had 
admitted on the correspondence that “ Government ” houses 
had been mentioned, and judgment was accordingly given 
for the plaintiff. It is to be noted that, even if the plaintifl 
had failed to prove the above breach of warranty, the deposit 
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would still have been returnable under Chillingworth v. 
Esche (1924) 1 Ch. 97. The Court of Appeal there decided 
that a written receipt for a deposit, subject to a proper contract 
being prepared by the vendor’s solicitors, was only conditional 
and did not constitute a firm contract. On a subsequent 
failure of negotiations the purchasers were therefore entitled 
to recover the deposit, even in the absence of default by the 
vendor. 


The Church Assembly and Marriage. 

SEVERAL SUBJECTS of interest to the legal profession were 
debated in the Church Assembly last week. The Marriage 
Measure which was before the Assembly at its spring session 
came up for revision and was approved in detail, subject to 
the concurrence of Convocation. The Measure is intended to 
enable a marriage to be solemnised in any church which is 
the usual place of worship of the parties concerned or either 
ofthem. This is in contradistinction to the existing law, which 
requires a residential qualification. For purposes of the 
Measure, the name of any person claiming that a particular 
parish church is his or her “ usyal place of worship”? must 
appear on the electoral roll of such parish church. As these 
electoral rolls are revised only once a year, that would appear 
to provide a sufficient substitute for the old residential qualifi- 
cation. Many persons attend churches not situated in the 
parishes where they reside, but the law provides that each 
church elector may choose for himself whether his name should 
appear upon the electoral roll of the church of the parish in 
which he lives, or on that of the church at which he is an 
habitual worshipper. As Prebendary RanpoLru——one of the 
sponsors for the Measure— pointed out, if the Measure passed, 
young people could be married in the church in which they 
worshipped and in which they were known; this would also 
be advantageous as providing additional security against 
clandestine marriages. 


The Sale of Parsonage Houses. 

ANOTHER SUBJECT of interest to lawyers was debated when 
the Parsonages Meastre came before the Assembly for * general 
approval.” The purpose of this Measure is to amend and 
consolidate the law relating to the sale, purchase and improve- 
ment of parsonage houses. It is a matter of general knowledge 
that many of the country clergy are saddled with the upkeep 
of rectories and vicarages quite out of proportion to their 
family requirements—many of them dating back to the haleyon 
days of the “ sporting ” parson who kept his stud of hunters. 
The shrinkage of revenue has made it impossible for these 
elaborate establishments to be maintained, and the main 
practical object of this Measure is to facilitate the disposal 
of such places and the purchase or erection of parsonage houses 
more in keeping with what the country clergyman really 
needs. The Measure secured unanimous “ general approval,” 
and it was referred for revision (i.e., the ** Committee ” stage) 
to the autumn session of the Assembly. Such criticism es 
was evoked during the debate had reference chiefly to the 
possibility of effective control passing out of the hands both 
of the patron and of the Parochial Church Council into the 
hands of Queen Anne’s Bounty and the Ecclesiastical 
Commissioners, who were stoutly defended by Sir Lewis 
Dispin against a charge of being * bureaucrats.” 


French Rent Restriction. 

ARTICLE 10 of a new rent restriction measure now before 
the French Deputies lays down, according to Le Journal, 
how the present rents are to be calculated from the rent 
paid in 1914, taking into account the “ co-efficient of augmenta- 
tion” fixed by Article 11. In other words, rent restriction in 
France is no less involved than in this country. Indeed, it 
is much more so, as anyone who knows the Frenchman's 
love of the complex might expect. One amendment of the 
new Billis proposed to prevent a landlord obtaining possession 
from a tenant who served in the war. Soldiers with more than 





10 per cent. disability are already protected in this way. 
One critic of the amendment gave some striking illustrations 
to show how it would work in particular cases. A war widow 
with several children or the father of a large family would not 
be able to obtain possession from a bachelor who served in the 
war. This proved a particularly telling argument, for, with 
the falling birth rate, the parents of big families and bachelors 
are regarded by the French very much in the same way as 
they regarded combatants and non-combatants in the war. 
The amendment was eventually carried with some modifica- 
tions in favour of war widows, workmen injured in the course 
of their employment, fathers of large families and landlords 
over sixty whose means do not exceed a certain sum. What 
permutations and combinations these provisions will give rise 
to and what problems they will set the courts can be easily 
imagined. A last amendment proposed to set up commissions 
of arbitration composed of an equal number of landlords 
and tenants which would investigate each case. The deputies 
rejected it by an overwhelming majority, but it is doubtful 
if the judges faced with the task of interpreting the new 
provisions would have been so unsympathetic. 


Separation Deeds. 

A JUDGMENT of some importance with regard to the drawing 
up of separation agreements was given in Berry v. Berry, 
15 T.L.R. 52. In that case an agreement of separation was 
first drawn up under seal, and afterwards varied by a written 
agreement not under seal. The wife brought an action to 
enforce the first agreement and the husband pleaded that it 
had been varied by the second agreement ; and the question 
to be decided by the court was whether the second agreement 
not being itself under seal could operate to vary the first. 
The court (Swirr and Acton, JJ.) held that it could. At 
common law it was clear that variation of a deed could only 
be made by deed, West v. Blakeway, 10 L.J. C.P. 173, but 
equity had stepped in to protect individuals from any hardship 
that might be caused by the operation of the common law 
rule by preventing anyone who had agreed to variation 
or rescission from suing on the original deed, Nash v. Armstrong, 
10 C.B. (x.s.) 259, and since by the Judicature Acts rules 
of equity prevail over rules of common law where both conflict, 
the husband was entitled to rely on the subsequent written 
agreement. 


Land Sharks. 


THE pock labourer who was bound over for a year at the 
Mansion House Justice Room on the 7th inst on a charge 
of having broken and entered the chart-room and captain’s 
cabin of a steamship lying off Brewer's Quay was guilty of an 
offence which, to those familiar with ship life and routine, 
is perhaps surprisingly rare. Only too often when a vessel 
arrives in port the doors of the chart-room are left unlocked 
and its contents placed within easy reach of a moderately 
cunning thief. Comparatively little ingenuity is required 
to invent one of many excuses which would secure permission 
to board a vessel when the day's work is over, and at that hour 
the one officer on board “ keeping ship” might not once have 
occasion to visit the chart-room, and so leaves the way clear 
forthe marauder. Inthe present case only a pair of binoculars 
and a telescope were stolen, so that the really valuable 
instruments were fortunately untouched. A more intellectual 
aspirant, however, might have designs on the ship’s chrono- 
meters or the officers’ sextants or other navigation instruments 
whose value is not inconsiderable, and even if not appropriated 
they might be badly damaged, and their delicate precision 
seriously impaired so that some difficulty would be experienced 
in rectifying errors. It is generally known that sailors are 
trusting individuals, but trust should be tempered with 
discretion and a knowledge that land sharks exist. A padlock 
on a sea-chest in the forecastle of a sailing ship in former days 
was often enough to call forth the vengeance of the other 
members of the crew; the innuendo was resented. 
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Criminal Law and Police Court 
Practice. 


Fase Prerencts.—A_ recent 
convicted of obtaining money by false pretences had obtained 
a situation by falsely representing that he possessed a certain 
essential qualification which in fact he did not possess seems 
to have been decided without any submission on the part 
of the defence that the false pretence was too remote from the 


case in whi h a person 


obtaining of the money— a submission which might have been 
made with some chance of success if the facts were exactly 
as reported. The money said to have been obtained by false 
pretences was simply the salary attaching to the position 
obtained by false statement. It admitted that the 
defendant had for a considerable period performed his duties 
to the entire satisfaction of his employer. 

Putting the matter in the way most favourable to the 
defence, it could have been argued that what the defendant 
obtained by false pretences was a situation, and that he 
obtained his salary for work satisfactorily performed, so that 
what induced his employer to part with the money was not 
the false statement made long ago, but the duties just per 
formed, The other way of looking at it, doubtless adopted 
in this case, was that whenever the prosecutor parted with 
paying a qualified assistant, 


was 


his money he believed he was 
and that that belief ope rated all the time upon his mind 
until he discovered the misrepresentation. Had he known 
that the defendant was unqualified, he would not have paid 
the salary, however well the work might have been done. 
In R. v. Gardner (1856), 25 LJ. 100 ; 136; 2 Jur. 
(N.S.) the prisoner falsely pretended he was a naval 
officer, and thereby induced the prosecutor to enter into a 
This was 


TCox CLC, 


HOS, 


contract to lodge and board him at so much a week, 
held not to be obtaining goods by false pretences, the supply 
of the articles of food being considered to be too remotely 
the result of the false pretence. This, of course. was before 
the passing of the Debtors Act, 1869, under which nowadays 
such a case would be punish ible as obteining credit by false 
pretences, 

The case referred to in this note, however, did not involve 
obtaining credit, and it looks as if the either 
amounted to obtaining money by false pretences or was no 
at all. 


transaction 


criminal offence 


“Damn !"’—A number of north country newspapers paid 
us the compliment last week of referring to our explanation 
of the law relating to cursing and swearing, though we do not 
for one moment wish it to be thought that this is one of our 
pet subjec ts The matter has arisen over the prosecution of a 
man at Glasgow (where no doubt they are more sensitive than 
we are south of the Tweed) for advertising a kinema as being 
‘not so damn far away.’ 

Expert opinion having been sought, naturally enough, at 
Billingsgate, a fish porter replied that none of his mates would 
call ** damn ’”’ a swear word. 

Is it ? A man who damns another is certainly cursing him, 
hut we doubt if he is profane unless he couples the word with 
irreverent expressions, If he says ** By damn ?” (as in Joun 
MASEFIELD’s poem), he really means * By dame!” or “ By 
Our Lady!” which is profane swearing. This may render him 
liable to the penalties prescribed by the Profane Oaths Act, 
1745, a statute, by the way, which is usually considered, owing 
to its wording, to be inapplicable to women. 

Many people fail to distinguish between cursing, swearing 
and obscene language, which are three different kinds of folly. 
Most of it is quite senseless, and the depths of it are illustrated 
by the men whose vocabulary is so poor that their oaths, by 
their frequency, lose all emphasis, being even intruded between 
We have heard a man say he would 
show his ** inde Such a man who is in need of 
words for real emphasis probably finds himself speechless. 


the Sy llables of al word, 
pendence.” 





None of the accounts of the Glasgow case, so far as we 
have scen, tell us under what statute or bye-law the conviction 
took place, so we are left guesting as to the legal aspects of the 


matter. 








Sir Harry G. Pritchard, Kt. 


We have great pleasure in including in this Number a 
portrait of Sir Harry Gorine PrircHarp, solicitor, the 
eminent Secretary of the Association of Municipal Corpora- 
tions. Sir Harry Prircuarpd, upon whom the honour of 
Knighthood was recently conferred by His Majesty (as 
announced in our issue of the 16th March last), is the senior 
the well-known firm of Solicitors and Parlia- 
mentary Agents of Sharpe, Pritchard & Co. He was 
articled to the late Mr. Tuomas PatutsterR Youna, of 
the firm of Young & Sons, 29, Mark-lane, E.C., in 1886, 
transferred to his 


part ner in 


but two years later his articles were 
father, the late Mr. A. Gorina Pritcnarp, for many 
years the senior partner in the firm, then known as 


Sharpe, Parker, Pritchard & Sharpe. He passed his final 
examination early in 1891, being placed first in first-class 
Honours and awarded the Clement’s Inn and Daniel Reardon 
Prizes. He was admitted soon after, and joined the firm 
in September of the same year. He was appointed 
Secretary of the Association of Municipal Corporations in 
1910 and in that capacity has worked assiduously in the 
interests of local government generally. In 1917 he was 
appointed a member of the Departmental Committee set up 
to consider and report upon the steps to be taken to secure 
co-ordination of public assistance (commonly called the 
“ Maclean Committee"), the report of which was presented 
in December of that year. He is an active member of The 
Law Society, and in 1921 was elected a member of the Council, 
and is a member of the Parliamentary, Professional 
Purposes, and Examinations Committees, the meetings of which 
he attends regularly, taking a keen interest in the work. 
In 1923 he was appointed a member of the Royal Commission 
on Local Government, who issued their first Report in 1925, 
to which legislative effect was given by the Local Government 
(County Boroughs and Adjustments) Act, 1926, and their 
second Report in October last, to which effect was in a large 
measure given by the Local Government Act, 1929. The third 
and probably their final Report is now under consideration. 

To-day his time is almost entirely occupied with 
parliamentary wofk, both in connexion with private 
Bills on behalf of a number of clients, and public Bills 
largely on behalf of the Association of Municipal Corporations, 
and it is not difficult to imagine the enormous amount of 
work he must have put in upon that complicated measure 
the Local Government Act of this year. He has an excellent 
memory, and has often been known to go right through an 
important conference on the most complicated of municipal 
problems, scarcely making a single note, but producing a 
report remarkable for its accuracy and clarity. He is a 
prodigious worker, whilst his knowledge of local government 
law is profound, and the Association of Municipal Corporations 
are certainly fortunate in having at their disposal the services 
of so thoroughly capable a Secretary. 

Sir Harry PrircHarp married in 1899 Miss Amy Louisa 
Harriet Bayty and has three daughters and two sons. 


W. P. H. 
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THE SOLICITORS’ LAW STATIONERY SOCIETY, 
LIMITED. 
IssSUE OF SHAREs, 

The recent issue of 15,000 ordinary £1 The 
Solicitors’ Law Stationery Society, Limited, we are informed, 
has been considerably over-subscribed. While the list closes 
on the 29th inst., we understand that applications received by 
first post on Monday, the Ist July, will be considered. 
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The Companies Act, 1929. 


By ARTHUR STIEBEL, M.A., Barrister-at-Law (Registrar, 
(‘ompanies—Winding Up—Department, and Author of 
“Stiebel’s Company Law and Precedents ”’). 

Tue Companies Act, 1929, will come into force in a few 
months, probably in November. It will, with the case law 
on the subject, be a complete code for all companies formed 
and registered in England or Scotland under the Act or under 
certain earlier Acts, of which the Companies Act, 1862, and 
the Companies (Consolidation) Act, 1908, are the most 
important. In these articles I shall follow the Act in using, 
except where otherwise stated, the expression “ Company ” 
as meaning a company formed and registered under these 
Acts. Such companies comprise the vast majority of com- 
panies carrying on business in Great Britain, but the Act has 
many provisions which deal with companies registered but 
not formed under these Acts, with companies incorporated by 
Act of Parliament or Royal Charter, with Irish and foreign 
companies, and indeed with almost every conceivable form of 

company, partnership and association. 

In one sense the Act is a great deal more than a mere 
consolidation Act, for it incorporates all the changes effected 
by the Companies Act, 1928, and only two of these have as 
yet come into operation. Moreover, there has been a drastic 
re-arrangement of the provisions consolidated. I propose to 
draw special attention to these changes and to follow the new 
arrangement. 

The powers of a company are limited by its memorandum 
of association—but subject to this limit a company has the 
same powers of entering into contracts and committing torts 
as an individual has. A member of a company cannot, in 
the absence of very special circumstances, be required to pay 
the company’s debts, but the company or its liquidator may 
be entitled to call on him to find money for the payment of 
such debts. 

I. 
INCORPORATION OF COMPANIES AND MATTERS INCIDENTAL 
THERETO. (Part I of the Act.) 

Memorandum of Association.—Companies are divided into 
three classes. There is the unlimited company. In such case 
the company can call on every member to his last farthing, 
if need be, for the purpose of satisfying the company’s 
liabilities. The second class consists of companies limited by 
shares. Here each member has, when called on so to do, to 
pay the amount unpaid on his shares, and no more, for the 
purpose of satisfying such liabilities. Thus, if 1 take 100 
£1 shares and nothing has been paid on them, I am liable to 
the extent of £100. If I take 10 £1 shares with 10s. paid up 
on each share, I am liable to the extent of £50. The third 
class is companies limited by guarantee. Here the liability 
arises only on winding-up and is limited by the amount of 
the guarantee given by each member, but such companies 
may also have a share capital, and in such cases members 
who take shares will also be liable to the extent of the amount 
unpaid on their shares. 

To form a company under the Act, any seven, or where 
the company to be formed is a private company, any two or 
more persons, must subscribe their names to a document 
called the memorandum of association and must register it 
with the Registrar of Companies. A memorandum must 
state (a) the name of the company, with “ Limited ” as the 
last word of such name in the case of a company limited by 
shares or by guarantee ; (+) whether the registered office of 
the company is to be situate in England or Scotland ; (c) the 
objects of the company. In the case of a limited company 


the memorandum must also state that the liability of its 
members is limited. 

The memorandum of a limited company having a share 
capital must state the amount of share capital with which the 
company proposes to be registered and the division thereof | 
into shares of a fixed amount. 


In the case of a company having 











a share capital no subscriber of the memorandum may take 
less than one share and each subscriber must write opposite 
to his name the number of shares he takes. In a company 
limited by guarantee the memorandum must also state the 
amount of the guarantee. A company may not alter the 
conditions contained in its memorandum except in the cases, 
in the mode and to the extent for which express provision is 
made in the Act. This applies not merely to the matters 
which the Act requires to be stated in the memorandum, but 
also to any other matters therein stated, such as the rights given 
to different classes of shares. In the case of matters which the 
Act does not require to be stated in the memorandum, a 
power of alteration may be reserved in the memorandum 
itself or in the original articles. 

A company may not do anything which is not expressly or 
impliedly authorised by its memorandum. If a company 
does any act which exceeds these limits, such act will simply 
not be the act of the company, it will be witra rires, and any 
individual member can obtain an injunction restraining the 
company from so acting. Such an act cannot be ratified, 
even if all the members consent. 

The present-day practice is to insert very wide provisions 
in a memorandum. This renders this rule less important, as 
effect will be given to such provisions. The Act allows the 
provisions of the memorandum with respect to the objects 
of a company to be altered by special resolution with the 
sanction of the court. There are limits to this power of 
alteration. These limits have always been very wide, but 
they are to be extended, as in future an alteration can be 
made for the purpose of enabling a company to sell or dispose 
of the whole or any part of its undertaking or to amalgamate 
with any other company or body of persons. 

Articles of Association._-There may, in the case of a company 
limited by shares, and there must, in the case of every other 
company, be registered with the memorandum, articles of 
association. 

An unlimited company which has a share capital must state 
the amount of its share capital in its articles. The articles 
of an unlimited company, and of a company limited by 
guarantee, must, if the company has not a share capital, state 
the number of members with which the company proposes to 
be registered. In the case of a company limited by shares, if 
no articles are registered, the form of articles called “* Table A ”’ 
in the First Schedule to the Act will apply to the company. 
Articles regulate the domestic affairs of the company. There 
are a number of powers in the Act, such as the powers of 
altering the share capital of a company, which are only given 
if authorised by the articles. The articles also usually deal 
with such matters as the issue of shares and share certificates, 
the rights conferred by different classes of shares and the 
mode of varying such rights, the lien or charge usually given 
to a company on its shares, calls on shares, and the forfeiture, 
transfer and transmission of shares, the calling, holding and 
conducting of general meetings of the company, votes and 
proxies, directors, their appointment, qualification, powers, 
tenure of office, remuneration and proceedings, the use of the 
company’s seal, dividends, reserve funds, accounts, audit, 
notices, and the rights of members on a winding-up. Articles 
may be altered by special resolution. This power is very 
wide, but it is subject to the limit that it must be exercised 
for the benefit of the company, but as the members of a 
company are the best judges of this, an alteration will hold 
good unless no reasonable man could think that it was for 
the benefit of the company. If anything is done contrary to 
the articles, the court will not interfere at the suit of a member 
unless such member is being deprived of an individual right 
of property (e.g., a dividend due to him), or unless the thing 

done is only authorised to be done by a special resolution. 

Registration..-The memorandum and the articles, if any, 
are taken to the Registrar of Companies for England or 
Scotland for registration, and when he has registered them 
the company becomes incorporated under the Act, and is 
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capable of exercising all the functions of an incorporated 
company with perpetual succession and a common seal, but 
with such liability on the part of its members to contribute 
to the assets in the event of its being wound up as is mentioned 
in the Act. Thenceforth the company can hold lands, and, 
as regards lands in any part of the United Kingdom, without 
licence in mortmain. There is, however, a limit to the holding 
of land in the case of what are called “ licence ” companies. 
The Registrar gives a certificate of incorporation, and such 
certificate is conclusive evidence that the company has been 
duly registered, except where a trade union has accidentally 
been incorporated 

Provisions with re spect to names of ¢ ‘ompanies. No company 
may be registered by a name which (1) is identical with that 
by which a company in existence is already registered or which 
so nearly resembles that name as to be calculated to deceive, 
except where the existing company is being dissolved and 
signifies its consent; or (2) contains the words ‘‘ Chamber of 
Commerce,” except in the case of a company to be registered 
as a“ licence” company ; or (3) contains the words “ Building 
Society.” Further, a company may not, without the consent 
of the Board of Trade, be registered by a name which (1) con- 
tains the words (i) “ Royal” or “ Imperial,” or which in the 
opinion of the Registrar suggests connexion with or the 
patronage of any member of the Royal Family or connexion 
with the Government or any department thereof; or (2) 
contains the words “ Municipal” or “ Chartered,” or which 
in the opinion of the Registrar suggests connection with any 
municipality or local authority or with any society or body 
incorporated by Royal Charter; (3) contains the word 
“ Co-operative.” Most of these provisions with regard to the 
name are new. 

The Board of Trade can allow an association to register 
without the word “ Limited” as part of its name, if such 
association is to be formed for promoting commerce, art, 
charity, or any other useful object and prohibits the payment 
of dividends to its members. Such companies are the “ licence ” 
companies I have referred to, they are excused from making 
a return of members, but in future they will have to make 
the usual returns of directors. The licence may at any time 
be revoked. If such licence is revoked, the company will have 
to use the word “ Limited” as part of its name, and in the 
case of a company which has the words ‘“ Chamber of 
Commerce” as part of its name, the name will have to be 
changed to one which does not contain these words. 

A company may, by special resolution and with the approval 
of the Board of Trade, change its name. 

General Provisions with respect to Memorandum and Articles. 
—The memorandum and articles will, when registered, bind 
the company and its members to the same extent as if they 
respectively had been signed and sealed by each member and 
contained covenants on the part of each ‘member to observe 
all the provisions of the memorandum and articles. All 
money payable by any member to the company under the 
memorandum and articles will be a debt due from him to the 
company. This does not mean that these documents constitute 
an enforceable contract between the company and its members, 
but rather that they form a contract between the individual 
members of the company to carry on its business in a 
particular way. 

Notwithstanding anything in the memorandum or articles 
of a company, no member of the company will in future be 
bound by an alteration made in the memorandum or articles 
after the date on which he became a member, so far as the 
alteration requires him to take or subscribe for more shares 
than the number held by him at the date on which the 
alteration was made, or in any way increases his liability as 
at that date to contribute to the share capital of or otherwise 
pay money to, the company. But a member may agree in 
writing, either before or after any such alteration is made, to 
be bound thereby. 

(To be contin ued, ) 





Recent Local Government 


Legislation. 


(By R. C. MAXWELL, O.B.E., B.A., LL.D., 
Barrister-at-Law.) 

THE output of local government legislation in the period 1925 
to the present time, corresponding with the life of the last 
Parliament, has been phenomenal, and the results may be 
described as almost revolutionary. Taking into account both 
consolidating and amending legislation, we had in 1925 the 
Housing Act and the Town Planning Act, which consolidated 
the enactments relating respectively to those subjects. In 
the same year there was passed an important Local Govern- 
ment Act which comprised a series of eighty-seven clauses, 
mostly permissive or adoptive, conferring on local authorities 
various useful additional powers. These clauses were based 
on provisions gathered from recent local Acts; they relate, 
inter alia, to streets, bridges and buildings, drains and drainage, 
verminous premises, infectious diseases and hospitals. Two 
sections of this Act may be particularly referred as, inasmuch 
as they have been, and are likely still further to be, widely 
acted on, namely, ss. 68 and 69, The former empowers local 
authorities to provide suitable parking places for vehicles, or 
vehicles of any particular class, and to make charges for the 
use of any such parking piace. It also empowers the local 
authority by order to authorise the use as a parking piace of 
any part of a street within their district, not being a street 
within the London Traffic Area. This power, however, is 
conferred in carefully guarded terms; moreover, the local 
authority may not make a charge for the use of any part of 
a street for parking purposes. The next following section, 6%, 
empowers the local authority—whether the council of a 
county, borough, urban or rural district, or a parish—to 
acquire and lay out and equip and maintain lands for the 
purpose of cricket, football, or other games or recreations. 
They may either manage such lands themselves and charge 
for the use thereof, or they may let them to any club or 
person for the purposes for which the lands were acquired. 

The Roads Improvement Act of 1925 contained provisions 
which considerably extended the powers of highway authorities. 
It authorised them to plant trees and lay out grass margins 
in highways, and empowered the Minister of Transport to 
contribute to the cost of such improvements. With the 
object of preventing the obstruction to the view of persons 
using the highway, power was given to impose restrictions 
with respect to any corner or bend in such highways; and 
further, a general power was given to these authorities to 
prescribe a frontage line for building in relation to any 
highway maintainable by them. 

Still dealing with the legislation of 1925, the Rating and 
Valuation Act of that year transformed and modernised the 
whole administrative machinery of rating and valuation ; 
the substantive law relating to assessment, however, was left 
practically untouched. The change over from the old system 
of parochial rating, and the transfer of the functions of the 
overseers to the new rating authorities—the borough, urban 
district, or rural district, council, as the case might be—has 
proved to be a very costly business, and though the broad 
result of the Act must ultimately be to distribute the burden 
of rates much more equitably as between one area and another, 
and also, to some extent, as between one ratepayer and 
another in the same area, the more immediate effect has been 
to cause somewhat widespread discontent—a factor which 
had a bearing on the recent election. The benefits to be 
derived from this measure will probably not be apparent to 
the ordinary urban ratepayer for another decade, inasmuch 
as he must now contribute to the upkeep of all the roads in 
rural areas, in addition to paying the full cost of the main- 
tenance of his own “ unclassified ’’ roads and streets. 

Just when local authorities were busy tackling the many 
troublesome problems arising out of the Rating and Valuation 
Act, the Rating and Valuation (Apportionment) Act of 192. 
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passed into law. This Act was designed to prepare the way 
for the introduction and application of the “ de-rating ” 
provisions of the Local Government Act of 1929. To that 
end it required the rating authorities to prepare, and assess- 
ment committees to approve, “ Draft Special Lists *’ showing 
in each case the necessary particulars relating to the classes 
of hereditament proposed to be “ de-rated,” namely, agricul- 
tural land and buildings, which were to be wholly “ de-rated,”’ 
and industrial and freight-transport hereditaments, which 
were to be “ de-rated ”’ to the extent of three-fourths of their 
net annual value. 

Perhaps the most useful consolidating measure of recent 
years is the Poor Law Act of 1927. That Act repealed and 
re-enacted with some necessary drafting amendments practi- 
cally all poor law enactments dating from the end of QuEEN 
ELIZABETH’S reign. The need for such a measure had been 
pressed on the attention of the department concerned for 
many years, and boards of guardians and their clerks, rejoicing 
in the accomplishment of their desires by the passing of the 
new measure, had begun to comfort themselves with the 
reflection that threatened guardians, like other threatened 
mortals, would live long, when, like a “‘ bolt from the blue,” 
came the announcement of impending legislation to abolish 
these bodies. We proceed to deal generally with this and the 
other important changes effected by the Local Government 
Act of 1929. 

Part I of the Act transfers the administration of the poor 
law to the councils of counties, and of county boroughs, as 
from the Ist of April next. On that date boards of guardians 
cease to exist. The substantive part of the poorlaw, as distinct 
from its administrative machinery, remains unchanged, in 
theory at all events ; but in practice the transfer of functions 
will doubtless materially affect the substantive part of the 
law and its operation. For purposes of settlement the county 
or the county borough replaces the parish, and for purposes 
of irremovability, the union. Thus the Metropolis—to take 
one striking instance—becomes an area as between the 
different parts of which no question of settlement or irremova- 
bility can arise. Hence, looking at the country as a whole, 
litigation on these highly technical matters is likely to be 
reduced almost to a vanishing quantity. 

By Pt. Il of the Act the functions of boards of guardians 
under the Acts relating to the registration of births, deaths 
and marriages are likewise transferred to the county and 
county borough councils; and provision is made for the 
increase of the inadequate fees hitherto paid to registrars 
under the Registration Acts. 

Part III of the Act provides for the transfer to the county 
councils, as from the Ist of April next, of all roads in non- 
county boroughs and urban districts which are classified by 
the Minister of Transport, under his statutory powers, as 
class I or class II roads, “ or in any class declared by him to 
be not inferior to those classes for the purposes ” of the Act ; 
it also provides for the transfer to the same authorities of 
all roads in rural districts, together with the highway powers 
of rural district councils. These changes in reference to 
highway administration are the direct consequence of the 
enormous development of motor transport, and the increasing 
liabiiity of rural areas to properly maintain and meet the cost 
of maintaining roads in their areas, the wear and tear on 
which in many cases is largely the result of their use for through 
motor traffic. Rating for highway purposes should in future 
be uniform throughout each county area; and the rural 
ratepayer will be relieved further to the extent to which under 
the Act of 1929 the cost of “ county roads,” including under 
that category all the roads of the rural districts, will now be 
spread over an area which will include the non-county boroughs 
and urban districts of the county. 

As a necessary sequel to their extended highway powers, 
county councils are empowered, by s. 40 of the Act, to act 
jointly with other local authorities in the preparation or 
adoption of a town-planning scheme. Town planning, in 





the earlier stages of a scheme, must be based mainly on the 
allocation of roads, prospective as well as existing, and the 
county councils, in conjunction with the Minister of Transport, 
are principally the authorities for planning and for defraying 
the cost of future roads. Already we see a report that the 
council of one of the home counties has approved a_ plan 
for the construction of fifty-eight new roads—that is, “* main 
roads’; but lest that patient, burdened creature, the rate- 
payer, should be unduly alarmed, it is explained by the 
chairman of the council that the purpose is to enable the 
local authorities to get on with their town planning schemes 
and to guarantee them against any loss or expenses in connexion 
with the “ earmarking ” of the necessary sites, and that in 
most cases work on the proposed roads, or even the purchase 
of the necessary land may not be undertaken for years ahead. 

Perhaps there will be more work for members of the legal 
profession in the provisions relating to the re-arrangement of 
county districts than in any other provisions of the Local 
Government Act of 1929. Section 46 requires the council 
of every county “as soon as may be after the commencement 
of the Act,” and after conference with representatives of 
the councils of the districts wholly or partly within the county, 
to review the circumstances of all such districts, and consider 
whether it is desirable to alter boundaries, unite districts, 
convert any rural district into an urban, or any urban district 
into a rural, or otherwise to re-arrange the county districts. 
Thereafter the county council are required to submit their 
proposals in the matter to the Minister of Health, and he, 
in turn, may make an order giving effect, with or without 
modifications, to the proposals. It is contemplated that there 
will be local inquiries in many, if not in all, cases where a 
material alteration in boundaries is involved, and this is 
definitely provided for where a local authority objects to a 
proposal in this regard submitted to the Minister of Health. 
Judging by past experience, these inquiries are likely to be 
numerous, and the county proposals in many cases to be 
highly contested. 

The provisions relating to “ de-rating’’ which are included 
in Pt. VI of the Act, will afford much work for the skilled 
statistician and chartered accountant, but little “ grist” 
therefrom is likely to find its way to the lawyer’s mill. Questions 
arising under these provisions will commonly be fought out 
directly between the local authority's treasurer or accountant 
and the Ministry of Health officials. 

As tothe possible tendency and effect of “ de-rating”’ on local 
government, it may be of interest to cite, without comment, 
a view on the subject recently expressed by. ghe President 
of the Institute of Municipal Treasurers and Accountants 
at the annual conference of that body. He said: “I must 
confess to some apprehension for the future when I reflect 
that by an extension of ‘ de-rating,”’ or by a readjustment of the 
formula—or by a combination of the two—local authorities, 
on account of the consequential increased government control, 
can be gradually stripped of their autonomy, and that it is 
only a question of time before the extended operation of these 
factors would shackle the powers of local authorities by 
steadily substituting Imperial taxes for local rates, and 
concurrently, central in lieu of local control.” 

Since the date of the new Act, namely, the 27th of March 
last, the Ministry of Health have issued some seventeen 
explanatory circular letters or memoranda dealing with 
different phases of the Act or different subjects treated therein. 
These include, besides a general circular on the Act, memoranda 
relating to the transfer of the functions of guardians, the 
changesin highway administration, the ‘‘de-rating”’ provisions, 
town planning, and the re-arrangement of county districts. 
The Ministry's memoranda are especially useful at the present 
stage, before one has had time or opportunity to digest the 
new legislation; and we believe local authorities and legal 
practitioners concerned with local government law—and 
who is not, nowadays will be grateful to the department in 
regard to this matter. 
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Contributory Negligence. 
(By ALFRED FELLOWS, B.A., Barrister-at-Law.) 


In Service v. Sundell, reported in The Times of 20th June, the 
Lord Chief Justice disapproved a passage in the judgment of 
Lord CAMPBELL in Dowell v. General Steam Navigation Company 
(1855) 5 I. & B.195, to the effect that, at law, a plaintiff cannot 
recover for negligence resulting in an accident, if his own 
negligence has in any degree contributed to the fact of its 
occurrence. This case was quoted very fully by Lord 
BIRKENHEAD in The s.s. Volute [1922] 1 A.C. 129, in a 
judgment stated by Lord Fintay, with the concurrence of 
Lord Suaw, to be “ a great and permanent contribution to our 
law on the subject of contributory negligence, and to the science 
of jurisprudence.” Lord BrrkeNHEAD’s general conclusions 
are set forth on p. 144 as follows: ‘ Upon the whole I think 
the question of contributory negligence must be dealt with 
somewhat broadly and upon common sense principles as a 
jury would probably deal with it. And while, no doubt, where 
a clear line can be drawn, the subsequent negligence is the 
only one to look to, there are cases in which the two acts come 
so closely together, and the second act of negligence is so much 
mixed up with the state of things brought about by the first 
act, that the party secondly negligent, while not held free from 
blame under the Bywell Castle rule, might, on the other hand, 
invoke the prior negligence as being part of the cause of the 
collision so as to make it a case of contribution.” 

The * Bywe ll Castle ’’ (1879) i P_D. 219, was the sequel to 
the collision of that vessel with the much better known 
“Princess Alice,” which sank with the calamitous result of 
the loss of the lives of 500 passengers and many of the crew. 
The judges found that the navigation of the “ Princess Alice ” 
was such as to render collision inevitable unless the captain 
of the other ship had instantaneously executed a certain 
manceuvre which required, according to the judgment of 
Lord Esner, then Brerr, L.J., “ perfect nerve and presence 
of mind.” He ruled that this was not to be expected of 
ordinary human nature, and consequently that the captain 
of the “‘ Bywell Castle” had not been negligent in his failure 
to execute it. 

The facts that the common law and the rules of the Admiralty 
have throughout dealt with contributory negligence in different 
ways, while the Admiralty rules, though not assimilated to the 
common law, were entirely recast by the Maritime Conventions 
Act, 1911 (1 & 2 Geo. 5, c. 57), raise the issue as to which 
prin iple or set of rules better serves the cause of justice, in 
the very difficult problem of administering it in the case of 
collision between two swiftly moving vehicles or vessels. In 
such circumstances the court usually has to proceed through 
cross-currents of hard swearing to find the facts, and then 
grapple with the task of apportioning the blame. 

In Service v. Sundell, supra, Lord Hewarr held that the 
passage above quoted from Dowell’s Case was in conflict with 
three decisions, namely, those of Tuff v. Warman (1858) 
5 C.B. (x.8.) 573; Radley v. L. & N. W. Railway Co. (1876) 
i A.C, 754, and the Privy Council case of British Columbia 
Electric Railway Co. v. Loach [1916] 1 A.C. 719. The general 
effect of the first two decisions is to add authority to the com- 
mon law rule that a plaintiff's negligence will not disentitle 
him to relief in damages if the defendant, by the exercise of 
ordinary care, could have averted the accident. This doctrine 
really appears to be recognised in Lord CampBe.u’s judgment 
in Dowell’s Case, and the passage considered and disapproved 
was misleading from being taken out of its proper context. 
The “ Donkey Case,” Davies v. Mann (1842) 10 M. & W. 546, 
was quoted a few lines further down in Lord CAMPBELL’s 
judgment, showing that the above doctrine was clearly in 
his mind. There the plaintiff had negligently tethered a 
donkey on a highway, and the defendant ran into it and killed 
it. The court held that the latter could have avoided killing 
the donkey if he had exercised ordinary care. In effect, the 





plaintiff's negligence, though proved, was found not to be a 
factor in the accident, and therefore, did not disbar him from 
relief. So one who drives a vehicle on the wrong side of the 
road is not thereby outlawed, and the drivers of other vehicles 
must do their best to avoid collision, notwithstanding his 
disregard of the rule. 

The British Columbia Case carries the doctrine rather further. 
The respondent was the administrator of an intestate who had 
negligently driven from a cross-road on to a main road, and 
been killed by a collision with the appellant company’s tram. 
In the circumstances, the driver of the tram could not have 
avoided the accident. One of the circumstances, however, 
was that the brake of the tram was faulty, which was due to 
his negligence, for it was his duty to see that it was in proper 
working order before he drove the tram on the public street. 
The company was held liable on the ground that, through its 
servant, it had incapacitated itself from the exercise of due 
care. The justice of this extension may perhaps be open to 
some doubt. The appellant’s driver might have said: “* It 
is true I was negligent, and if I had not been negligent the 
accident would not have occurred. Nevertheless, the accident 
would not have occurred but for the other’s negligence, and, 
even if I was in the wrong myself, I am entitled to expect 
others to drive with ordinary care. If they fail to do so, 
the whole fault should not be imputed to me.” The difficulties 
created by this case are illustrated by Neeman v. Hosford 
[1920] 2 I.R. 258, in which it appeared that a woman crossing 
a street in Cork without properly looking out for herself was 
knocked down by a baker’s cart, the boy driver of which had 
just turned round to prevent some badly packed loaves falling 
out of it. The woman sued the owner of the cart and the 
jury found that she was guilty of contributory negligence. 
On motion fer a new trial, Gipson, J., held that there was 
misdirection, on the ground that the judge had not appreciated 
the effect of the driver’s “ continuing negligence with self- 
created incapacity ” within Loach’s Case. Gorpvon, J., agreed. 
On appeal, CAMPBELL, C., over-ruled the judgment of the 
court below, distinguishing Loach’s Case on the ground that 
the plaintiff's negligence was not “ spent ” at the time of the 
accident, but continued up to it. O'Connor, L.J., concurred, 
but Ronan, L.J., delivered a very vigorous dissenting judg- 
ment, the whole case filling fifty pages of the report. But for 
Loach’s Case, probably there would have been no difficulty. 

Loach’s Case was also mentioned, but distinguished on the 
grounds of “* novus actus interveniens ”’ in The Paludina [1927 | 
A.C. 16, in which the House of Lords, by a majority of one, 
affirmed the decision, of the Court of Appeal, which had over- 
ruled that of Duke, P., in Admiralty. This case again 
illustrates the difficulty of deciding responsibility in collisions 
where more than one party is in fault (three vessels being 
concerned in the decision). 

In Wellwood v. King [1921] 2 I.R. 274, Ronan, J., cited 
Loach’s Case (p. 306) as authority for the proposition that, 
where the defendant's negligence is excessive speed, and the 
plaintiff's deficient look-out, the defendant is liable. This 
deduction, however, appears to be directly contrary to the 
decision in Cork Steamship Co. v. Kiddle [1920] 2 Lloyd’s List 
Rep. 505, cited by Lord BirkenneEap in The Volute, supra, at 
p.142. Inthat case H.M.S. “ Active ” was going at great speed 
across Channel, necessarily without lights, and collided with 
the * Ousel,” navigated without a properlook-out. It was held 
that the owners of the ‘“‘Ousel”’ had no remedy. Probably, 
however, one of the rules for avoiding collisions at sea was the 
deciding factor in the latter case, and no such rules exist for 
the road, other than those of keeping to the left and overtaking 
on the right. 

It is open to question whether, in these days of fast traffic, 
these two rules are sufficient. They are, of course, supple- 
mented by the speed limit (which affects motors only) which 
may be locally varied, but much remains uncertain, as perusal 
of Neeman v. Hosford will readily show. And in particular, 
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notwithstanding one or two Scottish decisions, the rule as to 
slowing up or giving way on emerging from a side road into a 
man road is either nebulous or non-existent. The legend in 
bold type on a side road, a hundred yards from a main road, 
“ Crossing ; you are responsible,” 
lives. The A.A. notices no doubt are useful, but there is no 
force of law behindthem. And a“ medium filum ” line clearly 
marked, with the clear rule that a driver who crosses or touches 
it is prima facie responsible for the safety of the vehicles he 
meets, would also assist judges and juries, who are now faced 
with perhaps an inordinately difficult task if contributory 
negligence is pleaded. 








Superstitious Uses. 
(By T. BOURCHIER CHILCOTT, Barrister-at-Law.) 


A SUPERSTITIOUS use has been defined as one which has for 
its object the propagation of the rites of a religion not tolerated 
by law (“ Mozley’s Law Dictionary ”). 

It is commonly stated that the law relating to such uses 
depends partly on the common law and partly on the law 
imposed by statute, the statutes dealing with such uses being 
23 Hen. VIII, c.10; 1 Edw. VI, c. 14; and 1 Geo. I, ¢. 50; 
and the principal enactment that of 1 Edw. VI. There was 
no statute which made superstitious uses void generally. By 
the common law the King, as head of the Commonwealth, 
“is obliged and for that purpose entrusted and empowered 
to see that nothing be done for the propagation of a false 
religion, and to that end, entitled to pray a discovery to a 
trust for a superstitious use’: Rex v. Portington, 1 Salk. 162. 

At the same time the common law acknowledged more 
religions than one and would have upheld any gift for the 
worship of God irrespective of the particular religion according 
to which the worship was to be offered, provided only such 
religion was tecognised as lawful. 

Previously to the Toleration Act (1 Will. & Mary, c. 18) 
all persons entertaining opinions at variance with the doctrines 
of the Established Religion were obnoxious to the laws relating 
to superstitious uses, and gifts to any denomination dissenting 
from that religion were considered as being for a superstitious 
use: Cary v. Abbot, 7 Ves. 490. 

The term “ superstitious ”’ is found loosely applied to cases 
where the object of the gift is for the propagation of religious 
views forbidden by law as well as to gifts where the object 
is for the benefit, or supposed benefit, of a particular person ; 
hence denominations and members of denominations holding 
tenets or doctrines differing from the Established Religion were, 
before the Toleration Act, held obnoxious to what was then 
considered to be the law relating to superstitious uses. 

At common law, however, a gift for any religious purpose 
having for its object the propagation of the rites of a religion 
not tolerated by law was void by the general policy of the law, 
independently of whether the gift could be construed as being 
for a superstitious use or not: Heath v. Chapman, 2 Drew 417 ; 
and notwithstanding trusts for the purposes of religion have 
always been recognised in equity as good charitable trusts. 
But there is no express authority dealing with the question 
what constitutes religion for the purpose of this rule: Lord 
ParKER in Bowman v. Secular Society [1917] A.C. 406, at 
p. 448, although it may be assumed that religion includes all 
forms of religion which accept the fundamental doctrine of the 
Christian Faith: did., p. 449. 

Before the Reformation superstitious uses appear to have 
been unknown and probably owe their existence to the statutes 
of 23 Hen. VIII, c. 10, and 1 Edw. VI, c. 14 (The Chantries 
Act). Previously to these enactments there were uses known 
as “ pious,” many of which after the Reformation were con- 
sidered superstitious and therefore illegal, and others which, 
although not considered superstitious, were not strictly 


might have seved many | 





“pious”: Queen v. Commissioners of Inland Revenue, 22 
Q.B.D., 296, at p. 310. It may be said that every charitable 
use is in some sense a “ pious” use, yet there are many 
so-called “ pious ’’ uses which have no ingredient of charity 
and could not be construed “ charitable’ uses: Heath v. 
Chapman, supra. It is difficult, however, to discover any 
precise indication of the principle upon which, or of the 
enactments by which, the “ pious” uses of the common law 
had been converted into superstitious uses: Bourne v. Keane 
[1919] A.C. 815, at p. 891. 

Of the statutes above referred to, that of 23 Hen. VIIT, ¢. 10 
(repealed by the Mortmain and Charitable Uses Act, 1881), 
imposed a time limit of twenty vears in respect of assurances 
of land for the performance of obits, or annual funeral services, 
and appears to have been passed to extend the Law of 
Mortmain. The statute of | Edw. VI, c. 14, applied only to 
the confiscation of existing bequests wholly employed towards 
the finding or maintenance of any anniversary, or obit or other 
like thing, “ intent or purpose, or of any light or lamp in any 
church or chapel to have continuance for ever,’ which had 
been kept or maintained within the period of five years, but 
the Act contained no general prohibition of such bequests, but 
it was considered as establishing the illegality of certain 
gifts, and amongst others the giving legacies to priests to 
pray for the soul of the donor, which was considered as coming 
within the superstitious uses intended to be suppressed by the 
statute (Heath v. Chapman, supra ; West v. Shuttleworth, 
2 My. & K. 684). 

For a long period the hearing of mass, or the saying of mass, 
was made illegal by statute, and in 1581, by the statute of 
23 Eliz., c. 1, the saying or hearing of the mass was made a 
criminal offence, punishable by fine and imprisonment, and 
this statute remained in force until the passing of the Roman 
Catholic Relief Act, 1791 (31 Geo. ITT, c. 32), so that after 1581 
the question would be, not whether a bequest for masses 
created a superstitious use, but whether the bequest was 
confiscated to the Crown under the Chantries Act of | Edw. VI, 
c, 14, or fell to be applied in some other manner. Prior to 
1581, there does not appear that there was any case which can 
be said to have decided that bequests made subsequent to 
the Chantries Act came within its statutory prohibition (Lord 
PARMOOR in Bourne v. Kea e, supra, p. 905). 

The Roman Catholic Relief Act, 1791, referred to above, 
mitigated to some extent the provisions of the statute of 
23 Eliz., ec. 1. Section 17 of the Act providing (inter alia), 
“that all uses, trusts and dispositions, whethgr of real or 
personal property, which immediately before the specified date 
shall be deemed to be superstitious or unlawful, shall continue 
to be so deemed.” 

Between the date of the passing of the Roman Catholic 
Relief Act, 1791, and that of 2 & 3 Will. IV, c. 115, the Roman 
Catholic Relief Act of 1829 (10 Geo. [V, «. 7), came into force. 
It was a wider measure than that of the Act of 1791, and subject 
to certain exceptions, allowed full freedom of worship to 
Roman Catholies. 

By the Act of 2 & 3 Will. IV, ¢. 115, persons professing the 
Roman Catholic Religion were placed upon the same footing 
with respect. to their schools, places of religious worship, 
education and charitable purposes as Protestant Dissenters 
(Lord Corrennam, in West v. Shuttleworth, 2 My. & K. 684), 
and by the statute of 7 & 8 Vict., c. 102, the penal statute of 
23 Eliz., c. 1, was repealed so that thenceforth there remained 
no illegality in the Roman Catholic faith. 

The effect of 7 & 8 Vict., c. 102, was the recognisance of the 
oman Catholic Religion as one which thenceforward could 
be practised without breach of the law with a right to acquire 
and hold property for religious worship in the Roman Catholic 
Religion, and such a right necessarily included a right to 
celebrate mass according to the tenets and doctrines of the 
Roman Catholic Church, and the statutory illegality and 
disability which, up to that time, hindered a bequest for 
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masses for the dead as a superstitious use having been removed, 
the special tenets held by that church on masses for the repose 
of the souls of the dead could not be regarded as contrary to 
the common law so as to render bequests for such purposes in 
the nature of superstitious uses, and on that ground void and 
invalid (Bourne v. Keane, supra). 

The effect of the provisions of the statute of 7 & 8 Vict., 
c. 102, was apparently not fully understood as the subsequent 
enactment of 25 & 24 Vict., c. 134, recognised and affirmed 
that there were then tenets of the Roman Catholic Religion 
which were superstitious, and that bequests for such tenets 
were in the nature of superstitious uses, but at that date 
(1860) the decisions of Lord Corrennam in West v. 
Shuttleworth, supra, and of Vice-Chancellor KinpeRsLry in Heath 
Vv. Chapman, supra, were in operation. 

The decision of the House of Lords in Bourne v. Keane, supra, 
would seem to have the effect of rendering inoperative or no 
longer necessary the provisions of the Act of 23 & 24 Vict., 
c. 134, but it must not be assumed that there are now no 
superstitious uses or that no gift for any religious purposes, 
whether Roman Catholic or otherwise, can be invalid 
(BrrKENHEAD, L.C., in Bourne v. Keane, supra, at p. 860). 

Apart from the statutory penalties there was never anything 
inconsistent with public policy in enforcing a trust for the 
benefit of any denomination dissenting from the Established 
Religion, hence there was never anything inconsistent with 
public policy in enforcing a trust for the benefit of the Jewish 
Religion (Da Costa v. De Pas, Amb. 228). 

In point of fact the court has enforced a gift (N.B.—not a 
trust) to a society whose main object was “to promote the 
principle that human conduct should be based upon natural 
knowledge and not upon super-natural belief, and that human 
welfare in this world. is the proper end of all thought and 
action’ (Bowman v. Secular Society, Ltd., supra). On the 
other hand, the court has refused to enforce a trust for the 
attainment of political objects (Att.-Gen. v. National Provincial 
and Union Bank of England and Others [1924] A.C. 262). 

Although the statutory penalties were removed and Roman 
Catholics placed on the same footing as Protestant Dissenters, 
the statutes relieving them of their disabilities expressly 
provided that nothing therein contained should be taken to 
repeal or alter the provisions of 10 Geo. IV, ec. 7, respecting the 
suppression or prohibition of religious orders or societies of 
the Church of Rome bound by monastic or religious vows, and 
such provisions remained in force down to the year 1925, 
when by the Roman Catholic Relief Act, 1926 (16 & 17 Geo. V, 
c. 55), all the restraints hitherto imposed by statute on the 
establishment of such orders and societies of the Church of 
tome were removed. 

The Act of 1926 repealed the following statutes then in 
force, namely : 

3 & 4Edw. VI,c.10, which gave validity to and recognised 
the validity of orders made by executive authority requiring 
books and images to be removed from churches and imposed 
penalties upon the clergy and members of the Church of 
England as well as upon Roman Catholics for contravening 
those orders. 

1 Eliz., c. 24 (except certain sections to which it is 
unnecessary to refer), which provided that gifts given since 
the death of Edward VI for masses or obits or lights, should 
vest in the Crown, but the statute did not prohibit such gifts 
in the future ; and 

1 Geo. I, Sess. 2, c. 50, which had appointed commissioners 
to deal with estates of certain traitors in 1715, but it was 
not limited in its operation to any particular denomination 
and apparently had no operation beyond the existence of the 
commissioners. 

As the law now stands it will be difficult to discover uses to 
which the term “ superstitious ” should be applied, unless it 
be a trust for the purposes of a religion which does not recognise 
the fundamental doctrines of the Christian Faith. 





Appeals from Irish Courts to the 


House of Lords. 
(By Sir ARTHUR 8. QUEKETT, K.C., LL.D.) 


Tue law regarding appeals from courts in Ireland to the 
House of Lords has passed through various stages of develop- 
ment. Its progress can best be shown by reference to 
successive periods in Irish constitutional history. 

The earliest period, which may be taken up for this purpose 
in the reign of James I, ends when GrorcE I was on the throne. 
From a pamphlet, assigned to the date 1623, we learn that 
appeals to England were at that time numerous; in the 
quotation which follows the word “ there” refers to Ireland 
and “‘ here”’ to England : 

“Many of the inhabitants there resort daily here with 
causeless complaints, and that after their cause received a 
legal trial before in Ireland, and a judgment passed there 
upon them; and after upon pretence of some equity or com- 
miseration it is summarily heard there again before the state 
there at the Council board; yet will they not rest satisfied 
but must repair to His Majesty and the Lords here, and 
renew before them the whole cause, which I take to be some- 
what a strange precedent and much to the dishonour of the 
State there and disability of the acts and authority of the 
Courts of Justice there, who have full power to try, judge and 
determine all matters and suits of that kingdom.” 

The writer of the pamphlet proceeds to make an interesting 
suggestion for the remedy of this state of things : 

“It should stand with reason that such things as could not 
be there conveniently determined, as be matters that touch 
the governors, the judges or supreme officers, should here 
be decided by certain choice persons of trust as it were com- 
mittees deputed by His Majesty for that purpose. These 
might sit upon all Irish causes here brought .. .” 

During the reigns of Wiiu1AM III and ANNg, the activities 
of the Irish Parliament and of its House of Lords were increas- 
ing, and after the accession of Gzorae I a conflict of jurisdic- 
tion arose. At that time the English House of Lords was 
the ultimate appellate tribunal from the English Courts of 
Chancery and Common Law, and it assumed the same juris- 
diction over the Irish courts. In a suit in one of the Irish 
courts, appeals were taken both to the Irish House of Lords 
and to the English House of Lords. These tribunals pro- 
nounced disagreeing judgments, each claiming to be the 
ultimate court of appeal, and neither would give way. The 
Irish judges pronounced—as might be supposed—for the 
right of the Irish House of Lords. But the “ predominant 
partner” had the last word, in the form of a declaratory Act 
of the English Parliament affirming the judicial superiority 
of the House of Lords at Westminster. This was the statute 
of 6 Geo. I, ch. 5 (1719), which recited that “ the House of 
Lords of Ireland have of late, against law, assumed to themselves 
a power and jurisdiction to examine, correct and amend the 
judgments and decrees of the courts of justice in the kingdom 
of Ireland,” and proceeded to enact “for the better securing 
of the dependency of Ireland upon the crown of Great Britain 

. that the House of Lords of Ireland have not, nor of 
right ought to have any jurisdiction to judge of, affirm or 
reverse any judgment, sentence or decree, given or made 
in any court within the said kingdom.” 

The Act of 1719 remained in operation until 1782, and this 
interval of time forms the second period in the development of 
the law. It was a period of growing energy on the part of the 
Irish Parliament, which chafed continually at its subordination 
to the English Parliament and Government. Its culmination 
was reached when, in 1782, the Act of 6 Geo. I was repealed, 
and in the following year the “ Renunciation Act” (23 
Geo. III, ch. 28), was passed, affirming the right “claimed 
by the people of Ireland to be bound only by laws enacted by 
His Majesty and the parliament of that kingdom, in all cases 
whatever, and to have all actions and suits at law or in equity, 
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which may be instituted in that kingdom, decided in His 
Majesty’s courts therein finally, and without appeal from 
thence.” The statute went on to provide expressly that no 
writ of error or appeal should be received or adjudged, or any 
other proceeding be had, by orinthe English courts in any action 
or suit at law or in equity instituted in the Irish courts. The 
principle thus established was as short-lived as it had been 
trenchantly affirmed. Seventeen years later the Act of 
Union was passed (1800) and the date of that Act was the 
starting point of a different system. 

The Eighth Article of Union provided that all courts of 
civil and ecclesiastical jurisdiction within Ireland should 
remain as then by law established : “ Provided that all writs 
of error and appeals . . . hereafter to be brought, and which 
might now be finally decided by the House of Lords of either 
kingdom, shall from and after the union be finally decided by the 
House of Lords of the United Kingdom.” The Appellate 
Jurisdiction Act, 1876 (under which law lords were appointed), 
and the Supreme Court of Judicature Act (Ireland), 1877, only 
preserved the existing rights of appeal and did not extend 
them. In The Earl of Gosford’s Case [1899] A.C. 435, the 
appellant petitioned the House of Lords against an order of 
the Irish Court of Appeal, affirming an order of the Queen’s 
Bench Division refusing writs of certiorari and mandamus 
against the Irish Land Commission; the House (Lords 
HALSBURY, MACNAGHTEN, Morris and SHAND) decided that 
no appeal lay from interlocutory orders of that character. In 
Req. v. Barton [1902] A.C. 268, it was decided that no appeal 
lay to the House of Lords from an order of the Court of Appeal 
in Ireland with respect to the issue of a writ of certiorari. In 
effect, it may be said that from 1800 till 1921 there was no 
substantial change in the law of Irish appeals. There was, of 
course, no opportunity for conflicts of jurisdiction, such as 
those which impart a certain liveliness to the pages of pre- 
Union legal history. The Act of Union rendered this im- 
possible ; the Irish courts remained, under the Eighth Article, 
separate from those of England, whilst the judges became 
removable upon addresses to the Crown from tlte United 
Kingdom Parliament. But during this long period, be it 
said, the Bench and Bar of Ireland attained a status, and 
evolved a tradition, of which both north and south are justly 
proud ; it is only fair to pay this tribute before passing to the 
present position. 

The appellate jurisdiction of the House of Lords does not 
extend to the Irish Free State. That state has ‘ Dominion 
status,” and the provisions of its constitution as to appeals to 
the Judicial Committee of the Privy Council resemble those of 
the Union of South Africa. The decision of the Irish Free 
State Supreme Court is final and conclusive under the 
constitution, subject to the proviso that “ nothing in this 
Constitution shall impair the right of any person to petition 
His Majesty for special leave to appeal from the Supreme 
Court to His Majesty in Council or the right of His Majesty to 
grant such leave.” 

From the Northern Ireland courts, on the other hand, an 
appeal to the House of Lords still lies. Indeed, the appellate 
jurisdiction is somewhat widened by the Government of 
Ireland Act, 1920, and the subsequent enactments. There is 
an appeal from the Court of Appeal in Northern Ireland to the 
Lords, not only in cases where such an appeal would have 
lain from the Irish Court of Appeal under the jurisdiction 
given by the Act of Union, but also in two other classes of 
case : 

(i) Where a person is aggrieved by a decision of the 
Northern Ireland Court of Appeal in proceedings taken by 
way of certiorari, mandamus, quo warranto or prohibition ; 

(ii) Where a decision of the Northern Ireland Court. of 
Appeal involves a decision of any question as to the validity 
of a law made by the Parliament of Northern Ireland, and 
the decision is not otherwise subject to appeal. 

The appeal at (ii) is subject to leave being given by the Court 
of Appeal or the House of Lords. This appeal is, it should be 





noted, the channel through which cases may reach the House 
of Lords from various courts of first instance. A special 
provision in the Government of Ireland Act ensures that an 
appeal shall lie to the Northern Ireland Court of Appeal, 
* where any decision of a court” in Northern Ireland involves a 
question as to the validity of a law of the Parliament, and the 
decision is not otherwise subject to appeal to the Court of 
Appeal. Once a case of this kind reaches the Court of Appeal, 
it falls within class (ii) above, and may be taken (with leave) to 
the House of Lords. 








The reconditioning of Rural 
Cottages. 


So many statutes, mostly of public interest and importance, 
have been passed in recent years, that it is little wonder if 
some of the shorter Acts which do not affect everybody may 
have been rather lost sight of, except by officials and other 
persons who are concerned to take advantage of them, or 
superintend their operation. Here is a case in point: The 
writer happens to own some agricultural land in the west of 
England let to a farmer and worked as part of a larger farm. 
The only dwelling upon the land is a small cottage usually 
occupied by an agricultural labourer in the tenant's service. 
The tenant recently wrote to the owner and informed him that 
the cottage, which is probably eighty to one hundred years old, 
was getting into a poor state of repair, and ought to be 
reconditioned. He advised the writer, before doing anything 
else, to apply to the county council for financial assistance, 
which would be readily given in a proper case, subject to certain 
conditions. This came as a welcome surprise to the owner, who 
wondered what statutory authority there was for lending or 
making a grant of public money to the landlord of a more or 
less dilapidated building, and having perused the Housing Act, 
1925, and referred to Agricultural Holdings Acts in vain, he 
wrote to the clerk of the county council, and received by return 
forms of application and other papers under an Act which he 
must admit he then heard of for the first time—the Housing 
(Rural Workers) Act, 1926, 16 & 17 Geo. 5, ¢. 56. The Act 
is, perhaps, best described by its full title : “An Act to promote 
the provision of housing accommodation for rural workers, and 
for persons whose economic condition is substantially the same 
as that of such workers, and the improvement of such accom- 
modation, by authorising the giving of financial assistance 
towards the reconstruction and improvement df houses and 
other buildings.” 

The authors of the Act realised, as we who live in or within 
easy reach of cities and towns hardly do realise, that all over 
England in country districts, such as are sometimes described 
as being “at the back of beyond,” there were numbers of 
old cottages rapidly falling into decay, and thereby hastening 
the depopulation of the agricultural areas and helping to 
drive the farm labourer to seek work in the towns. The 
Act has now got into working order, and will be of considerable 
use in staying this process, but advantage must be taken of its 
provisions within the next two years, or not at all. 

Section 1 empowers the “local authority ” (the county 
council or council of a county borough) to submit schemes to 
the Minister of Health for the improvement of houses or 
buildings within its area and to give assistance towards recon- 
struction. Every such scheme is to specify the cases in which 
assistance may be given, and the nature of the works required. 
By s. 2, assistance may be given either by grant or by loan or 
partly by each, but no assistance is to be given (a) where the 
value of the house after the work is done exceeds £400; 
(6) where the estimated cost of the work to be done is less than 
£50 (subject to a proviso in the case of work for the joint 
benefit of two or more dwellings) ; (c) unless the application 
is made before Ist October, 1931; (d) where the applicant's 
interest is leasehold for a term of less than thirty years 
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unexpired ; (e) unless the local authority is satisfied that the 
dwelling after completion will be in all respects fit for habitation 
by persons of the working classes. 

The grant may take the form either of a lump sum paid after 
completion of the works, or periodical sums spread over not 
more than twenty years, to repay advances, but it must not 
exceed either (a) two-thirds of the estimated cost of the works ; 
or (b) £100 for each dwelling. It follows that every owner 
who takes advantage of the Act will have to spend a sum of 
bet ween £17 and £50 out of his own por ket in respect of each 
dwelling; more than it would pay him to spend, in many 
cases, if he could not vet some @ssistance, Then follow various 
provisions with respect to loans made under the section pro 
viding for a valuation by the local authority and repayment 
of principal and interest by instalments. Section 3 imposes 
certain conditions as to the occupation of dwellings so assisted, 
The occupier must be a person whose income is such that he 
would not ordinarily pay a higher rent than is usually paid by 
agricultural workers in the district, and the rent must not be 
vreater than the normal agricultural rent. Andtheowner must, 
if required, from time to time give a certificate to the local 
authority that these condition 
This should effectually exclude persons who buy up old cottages 
with intent to use them for occasional week-end occupation 
in the summer from the benefits of the Act. But if Mr. and 
Mrs. Hedge, while in occupation of their reconditioned cottage, 
Win @ prize ina competition oF otherwise come into money, they 
are not to be obliged to quit their old home if the local 
If the owner chooses, 


are being complied with. 


authority assent to their remaining. 
within twenty vears, to pay off the grant with compound 
interest, the dwelling will be freed from the conditions. Under 
s. 4 the Government is to make contributions towards the 
expenses of the local authorities in making grants to the extent 
of half the amount. Section 5 authorises the local authorities 
to borrow moneys required under s. 69 of the Local Govern 
ment Act, [888 
given by the local authority is not disqualified for being elected 
a member of the authority, but he may not vote on any 
question under the Act if it relates to any house in which he is 
interested. The Act applies with certain modifications to 
Scotland, but not to Northern Lreland or the administrative 
County of London. The rate of interest on mortyvaves is to be 
prescribed by the Minister of Health 


By ss.6 and 7, a person to whom assistance 1s 





Industry, Commerce and Finance. 
SramMp DUvurtItes. 

Iv is stated that efforts are being made to obtain a modifica- 

tion of stamp duties in respect of issues of securities on behalf 

of the Dominions. At the present time a duty of £2 per cent. 

is paid on all introductions and certificates to bearer and 


{1 is payable on every transfer of such registered stocks. 
Dominion Government and local loans receive a preferential 
treatment which does not extend to other issues. It 
is sugvested that on issues to bearer securities by local 
boards and commercial and industrial undertakings in British 
territory the stamp duty should be reduced by | per cent. 
In respect of all Dominion municipal issues the suggested 
reduction is 103 per cent., and on composition for stamp duty 
In respect of issues by councils, corporations or companies in 
British territory 50 per cent. of the rates at present ruling. 
It is stated that the proposals are supported by the leading 
financial interests in this country 
PENALTIES AFTER DEATH. 

Inspectors of taxes sometimes attempt to obtain a settle 
ment with executors in respect of the unassessed income tax 
liability of a deceased person by payment of a lump sum to 
include tax, interest thereon and “ mitigated penalties ”’ for 
the failure of the deceased to make adequate returns. Such 





claims should, of course, be resisted. We have recently stated 
the powers of the Revenue authorities in such matters, and 
it is necessary in this connexion only to add that, on the 
pring iple that actio personalis moritur cum persona, penalty 
proceedings cannot be taken against executors for failings of 
the deceased. 

SuippinG Duties. 

The words of Mr. John Denholm, in his presidential address 
at the annual meeting of the Baltic and International Maritime 
Conference, on the excessive imposts on shipping, will be 
confirmed by all who have a knowledge of the position. In 
addition to the heavy taxation imposed in its own country, 
many states tax shipping visiting their shores. Abroad 
shipping pays for all the services rendered to it by public 
authorities in the form of harbour dues, pilotage and so forth, 
and it is considered most unfair that in addition it be saddled 
with other forms of taxation. Mr. Denholm pointed out that 
in the long run this will react on the countries imposing the 
taxation, as, naturally, shipowners will need to insist on 
higher rates of freight, and this, in its turn, will increase the 
cost of living in those countries. 

ScrENCE AND INbusTRY. 

The dependence of industry upon scientific research was 
hever more apparent than at the present time and it is good 
to note that the subject is to be the keynote of the meeting 
of the British Association in South Africa next month. Industry 
has long been prone to overlook the importance of science 
to its development and science frequently carries on valuable 
research work merely for the sake of science. Anything, 
therefore, which will promote a better understanding between 
the two, and tend to encourage them to unite in a single effort 
will be welcomed by all who have the prosperity of this country 
at heart. Sir Thomas Holland will be installed as president 
of the British Association and the meeting is eagerly anticipated 
in South Africa which has not been visited by the Association 
since 1905, 

Casnu ACCOUNTS. 

We have heard of two cases recently, where local inspectors 
of taxes have sought to induce solicitors to change the basis 
of accounts they render for income-tax assessment from a cash 
to an earnings basis. Quite apart from the fact that the 
revenue authorities have little to gain over a period of years 
from such a change, and that it has become established 
practice for professional people to be assessed on a cash basis, 
it must be remembered that inspectors of taxes have no power 
whatever to demand such a change. Such a requisition is 
in the power of the Commissioners who make the assessment, 
and it is seldom that bodies of local commissioners will support 
an imspector in an attempt to reopen years already agreed, 
unless some special circumstances exist. So far as the revenue 
is concerned, the difficulty is that, when a professional man 
who has been assessed on a cash basis ceases to carry on 
his business, they have no power to make assessments on the 
hook debts he recovers after his retirement. This point is 
frequently lost sight of by taxpayers and practitioners, but it 
is certainly one important reason why the revenue authorities 
show no great favour for cash accounts. 


CONFIDENTIAL INFORMATION, 

No definite steps have yet been taken to amend the pro- 
visions of the Income Tax Act, which require solicitors to make 
returns to inspectors of taxes of moneys received by them 
on behalf of clients. Mr. Churchill professed ignorance of 
the anomaly although our revelation of the seriousness of the 
situation was taken up by all the principal professional papers, 
including The Accountant, Taxation and The Secretary. That 
a solicitor should be required by law to divulge confidential 
information entrusted to him by clients is a scandal of the first 
order. The very foundation of our profession is the inviolability 
of its members, and the Government must see that even the 
law is not permitted to shake those foundations. 
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Puisne Mortégages. 
(By HERBERT W. CLEMENTS, Barrister-at-Law.) 
Iv is a matter of some interest, which has often been observed 
upon, that whilst, under what is still spoken of as the new 
Law of Property legislation, the legal estate which was 
beginning to be bereft of some of its importance was re 
established with added prestige, yet in relation to mortgages 
the possession of the legal estate (so all-important before 1926) 
is no longer such a vital matter. In fact a legal mortgagee of 
freeholds may be relegated to the ignominious position of a 
mortgagee, which would have astonished some of 
However, the expression 


‘ puisne ” 
the old conveyancers not a little. 
* puisne mortgage ” has been given a new meaning, and is now 
not protected by a deposit of 
This SCCTILS 


defined as a legal mortgage ; 
documents relating to the legal estate affected. 
the natural outcome of the new law relating to mortgages. 
Where, before 1926, there were two or more mortgages upon 
freehold property the legal estate was, of course, vested in the 
first mortgagee, the second and subsequent mortgages being 
simply mortgages of the equity of redemption and were often 
called *“‘ puisne * mortgages. In such eases the title deeds 
would invariably be with the first mortgagee and the subsequent 
mortgagees would hold none of the documents affecting the 
legal estate. Now these second and subsequent mortgages 
re converted into legal mortgages secured by legal terms of 
vears but still not protected bya deposit of the documents of 
title to the legal estate. Hence it follows that the question 
of importance is not “‘ who has the legal estate ? ”’ 

may be several mortgagees with legal estates—but 
the deeds ?*> The new given to the expression 
appears, therefore, to emerge naturally 


since there 
‘who has 
meaning 
‘ puisne mortgage ”’ 
from the new legislation. 

The first question which is suggested by the new definition 
* documents relating to the 
1925, nor the 


, of course, what is meant by 
On this point neither the L.C.A., 
The question 1s of no little 


legal estate.” 
L.P.A., 1925, <hrows any light. 
importance to mortgagees because puisne mortgages require 
registration under the L.C.A., 1925, s. 10 (1), elass C (i). It is 
generally assumed that the documents referred to are not 
necessarily all the documents of title, but such of them as 
a prudent mortgagee would obtain, and especially the con 
veyance or other instrument under which the property became 
vested in the only 
reasonable view, but, accepting that construction, there might 


mortgagor. This appears to be the 
well be several legal mortgages of the same property all 
protected by the deposit of documents relating to the legal 
estate affected, and therefore not puisne mortgages requiring 
registration, a state of things which seems likely to provide 
some difficult problems. 

A further difficulty arises in considering the priorities 
of puisne without 
a deposit of the requisite documents, der se. 
of the L.P.A., every such mortgage ranks 
to its date of registration as a land charge pursuant to the 
1..C.A., 1925. But by s. 13 (2) of the latter Act a land charge 
of the classes there mentioned (which include puisne mortgages 
and equitable mortgages or charges not protected by a deposit 
of documents) created or arising after the commencement of 
the Act, shall be void as against a purchaser of the land 
charged therewith or of any interest in such land, unless the 
land charge is registered in the appropriate register before the 
completion of the purchase. It will be noted that under 
. 20 (8) of the L.C.A., unless the context otherwise re quires, 
* purchaser ”’ includes a mortgagee for valuable consideration 
and rr purchase Xs has a corresponding meaning. So if A be a 


mortgagees and equitable mortgagees 
iv 8. 97 


according 


puisne mortgagee and the mortgagor create another puisne 
mortgage in favour of B before A registers his mortgage as a 
land charge, A’s mortgage becomes void under the L.C.A. as 
against B immediately upon the mortgage to B being completed, 
and this would seem to be so although B never registers at all. 





On the other hand, unders. “7 of the L.P.A., the priorities would 
be determined by the dates of registration. and A could secure 
priority by This diftieulty, which 
certainly appears to be a serious one, would be overcome if 
the court were to hold that in s. 13 (2) of the L.C.A. the 
context requires that the expression “ purchaser ~ shall not 
include a person taking a puisne mortgage or other charge 
But the context 


registering before B. 


which requires registration under the Act. 
which so requires is not easy to find. 





Estate Agents’ Registration. 
(By JOHN STEVENSON, F.LS.A., 

I think, first, it is better to dispose of the question, * Regi 
tration— Perm And here I find 
myself entirely in agreement with Mr. BE. H. BLAKE, secretary 
of the Auctioneers’ Institute. Many of your readers have 
doubtless watched the » tiful f il] from vrace of the Arc hitec ts’ 
Registration Bill. Like Pharaoh, the Royal Institute of 
British Architects hardened their hearts, and first produced a 
Bill very much like the Landed Property Practitioners’ Bull, 
1922. Then, like Pharaoh they collapsed unconditionally 
and entirely altered their Bill so as to make it permissive in 
to anybody, whether public or 


Barrister-at-Law.) 


! 
sive or Compulsory 


character, and of no use 
profession. 

It Is mv firm View that a Revisti ition Bill, however wide 
you make the eligibility for registration in the first place, must 
be compulsory, and so framed as gradually to tighten up the 
conditions of entry to the 
examinations of one of the recognised professional bodies, 


included in a schedule to the Bill. would be the most important 


register. The passing of the 


of such future conditions. 

I think it useful here to emphasise that in the majority of 
our Dominions, in a growing number of the American States, 
in France, and in Germany, there is considerably greater 
interests of public and profession alike, of 
estate many countries a 


or Registration Act has 


control, in the 
auctioneering and agency In 
comprehensive Licensing been in force 
for years past, and in others, at any rate, some proof 1S required 
of a person's financial stability and personal integrity before 
About actual educational 
qualifications there is more hesitaney, but 
tendency to add these to the conditions is growing apace. 
The next query is, “* Has a Registration Bill any chance of 
surmounting opposition from outside the profession, and of 


authority to practise is given. 
here also the 


obtaining the seal of Parliamentary sanction ? * To this I 
answer that certainly unt'! the professional societies are agreed 
as to the form registration shall take, the public will not greatly 
interest itself in wrangles around alternative schemes, yet with 
if the profession, not unlike certain industries 


this proviso 
not in good time take action, 


which shall be nameless, does 
others may do for their own protection what they would not 
do in mere disinterestedne The “ Writing on the Wall 
the serious increase in recent years of criminal misappropria 
tion of trust moneys by estate agents. The fact that few of 
these have been members of professional societies is in itself 
an argument for a tightening up of control, for it would, | 
think, be true to say that the wholesome fear of dis iplinary 
action proves a check on dishonest inclinations, while, looking 
at such matters from another angle, surely good environment 
is not without its influence on the individual 

\ policy of drift is as much to the detriment of professions 
as of political parties, and if the professional societies are to 
continue masters in their own houses they must put them in 
order. Better opportunitie of business, legalised scales of 
commission, general recognition of qualifications, the outlawing 
of the undesirables—these and many other things wait upon 
agreement. Already accountants and insurance agents are 
making ready to follow upon lawyers, doctors, dentists and 
architects, with a demand for a register, while among trade 
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unions leaders it has been recognised that to promote efficiency, 
to get quickly at the economics of the probabilities of employ- 
ment in any trade, here, too, registration is not merely desirable 
And, after all, the gulf between “ pro 
an artificial one, widened 
The reasons for joining a 
* professional society ” 


but a first necessity. 
“trade ”’ is 
by false standards and snobbery. 
guild or craft union, or for joining a 
do not greatly differ. One joins first to improve one’s own 
prospects of obtaining reward, to improve the chances of the 
whole craft, to strengthen it in negotiation, to keep discipline, 
to promote comradeship within its ranks, to better the skill of 
the craft 

{s regards the last of these objects, we live in a time when 
* sclence The B.Se. 
(Estate Management) is not a singular development, but one 
of a number. Examinations for salesmen, for those entering 
the Various are sprouting rapidly, 
and bringing nearer the time when those who work in the 


fession ”’ and mainly 


has attained a much wider meaning 


acknowledged trades 
factory and the shop will no longer be considered, socially and 
educationally, the inferiors of others whose place of business 
is styled “ chambers ” or “ offices.”’ 

What 
divide the profession into ~ 
Will, as a logical sequence, public advertising 


permanent use, therefore, is it to attempt to sub- 


professional * and “ commercial ” 
sections ¢ 


/ 


an essential part of estate agency be summarily forbidden / 


Or found as impossible to mark out the 
dividing line 


found Impracti able to mark out a definite boundary between 
/ 


rather, will it be 
as, a year since, in another connexion, !t was 
the functions of the architect and the engineer 

So, the conclusion [I reach is that no scheme of registration 
has a chance of success unless and until the societies concerned 
realise that the profession, business, or trade of estate agency 
must be dealt with 7m the light of present conditions, and prese nt 
standards of conduct. 

In addition, | would also express the opinion that there is 
no solid ground whatever for the fear that registration would 
undermine the position of the profe ssional societies, although, 
a | tated, the recognition of well-founded and time 
tested’ examinations must be an integral part of the scheme, 
| have yet to learn that the professional man who has left 
behind himself from his 
On the contrary, the vast majority take every 


hav c 


eXaminations him, dissociates 
Alma Mater. 
available opportunity for forgathering, whether to discuss 


new methods, or to meet old friends. 





Government Departments as 
Appeal Tribunals. 


RANDOLPH A. GLEN, M.A., LL.B.) 


Unver the heading “ Hungry K.C.” the daily papers made fun 
of the plight of a learned leader and several juniors at a recent 
inquiry held by an inspector of the Ministry of Health. The 
inspector appears to have been a kind of robot who gives no 
thought to the inner man. He refused to adjourn for lunch. 
All counsel protested. Their protests being of no avail, they 
ordered some sandwiches and bottles of beer to be brought in 
from outside, and were proceeding to partake when the 
inspector ordered the victuals to be removed. 
intimated that, if no adjournment was allowed, they proposed 
victuals then and there. High words 
passed, and the inquiry was adjourned sine die. That 
of thing is not calculated to remove the dissatisfaction felt 
in many quarters with the way in which justice is administered 


(By 


Counsel 


to consume the said 
sort 


by government departments. 

(Juestions were asked in the House of Commons not long ago 
with a view to ascertaining the principles upon which the 
Minister of Health really decided appeals to him under the 
Private Street Works Act, 1892, in relation to the “ 
benefit ” point. Evasive replies were made, and no satisfaction 


degree of 


| 
| 
} 


| 
| 








could be obtained from that method of seeking for enlighten 
ment. Very seldom are grounds given for decisions, and it is 
far more difficult to advise as to the probable result of one of 
these appeals than it is to forecast the decision of a real court 
of justice. And yet nearly every new Act that is passed takes 
more and more away from the jurisdiction of such courts and 
leaves more and more in the hands of the departments, meaning 
thereby some unnamed and unseen permanent official. 

Moreover, these enactments always make the decisions 
final, so that, however wrong they may be, there is no method of 
upsetting them when once they have been pronounced. Inthe 
famous Arlidge Case (Rex v. Local Government Board, L.R. {1915} 
A.C, 120), an attempt to make the Board deal with an appeal 
in accordance with the ideas of the man in the street as to how 
justice should be administered failed in the House of Lords, 
though the majority of the Court of Appeal were of opinion 
that the principles of “ natural justice ” had clearly been 
infringed. 

There used to be power to compel the Local Government 
Board to state a case for the opinion of the High Court when 
a party wished to obtain such an opinion in relation to a 
dispute as to main roads under s. 11 of the Local Government 


Act, I888. In a ease of Re Kent C.C. and Sandgate Local 
Board, L.R.[1895| 2 Q.B. 43, the Board were ordered to state 
a case and their appeal against the order was dismissed. That 
did not suit the Board. They promptly got Parliament to 


pass the Local Government (Determination ef Differences) 
Act, 1896, which prevented the court making such an order. 
In some cases, however, there is still power to compel the Board 
(now the Minister of Health) to state such a case. Thus, Ih 
Lanca ler Vv. RB rule y Corporation, L.R. [1915] | K.B. 2h, 
a case Was stated by the Board under the proviso to s. 39 (1) 
of the Housing Act of 1919 (now s. 115 (1) (a) of the Act of 
1925), which provides that the Board (now Minister) “ may at 
any stave of the proceedings on appeal, and shall, if so directed 
by the High Court, state in the form of a special case for the 
opinion of the court any question of law arising in the course 
of the appeal * White v. Marylebon: BL... tsth. [1915 
3 K.B. 249, was a similar case. In both cases important 
points of law were decided by the High Court, and in my 
view there is no reason why all government departments 
should not be « ompellable to state such cases upon any points 
of law arising upon any appeal to them. 

There is an excellent prerogative writ known as a writ of 


mM. 


It is sometimes possible to use this against a 
government department. The most recent reported instance 
is to be found in Pex (Davis) v. Minister of Health [1929} 
W.N. 81. There the Minister was on the point of approving 
a clause in an improvement scheme which, in the opinion of 
Defore the 
approval was a fait accompli, they obtained a rule visi for this 
writ. The Minister, in the unanimous opinion of the Divisional! 
Court and Court of Appeal, failed to justify the clause and was 
prohibited from approving it. In another case, he had given 
his approval to the same clause in another such scheme before 
he could be stopped. But, by a stroke of luck for the owner, 
the local authority made a mistake in the service of thei! 
notice to treat. The three years for compulsory purchase had 
gone by, and therefore no fresh notice to treat could be served. 
So the local authority applied to the Minister, under s. 122 of 
the Housing Act, 1925, to use his power to “ with 
the notice. This application was very properly notified by 
the Minister to the owner, who lost no time in applying for a 
rule nis? for the same writ, on the ground that the Minister 
could not dispense with the notice in order to enable the local 
authority to put in force the ultra vives clause. He obtained 
his rule, and it remains to be seen whether cause will be 


* prohibition.” 


the property owners affected, was ultra vires. 


dispense ” 


shown. 

Some government departments are quite ready to assist in 
the elucidation by the courts of difficult points of law. For 
instance, the Treasury have just given certain appellants to 
them, on a matter relating to compensation for loss of office, 
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for obtaining a decision of the Divisional Court on the points 
involved, and were most helpful in even agreeing the terms of 
the affidavit upon which the application for the rule is to be 
made. No obstacle whatever has been placed in the way of 
the appellants, and it is quite refreshing to be able to record 
this particular action of a government department. 

In a case which will come before the Divisional Court 
shortly, another government department, in correspondence 
extending over a long period, relied upon the existence of a 
certain document as a justification of their action. A rule 
nest for mandamus to disclose the document Was obtained on 
the ground that the official privilege that was claimed for it 
did not apply. An affidavit in answer has now been filed in 
which it is sworn that the document never existed at all, and 
that the department's action is justified without it. This 
matter being swh judice, nothing more can be said about it, 
except that it discloses one more instance of the peculiar 
attitude which a government department. is capable of 
adopting in a dispute with a subject. 

When, if ever, Parliament tackles the recommendations of 
the Royal Commission as to proceedings by and against the 
Crown, it is to be hoped that some provisions will be enacted 
which will remove the present feeling that “ natural justice ” 
is hard to obtain from Whitehall. 








A Conveyancer’s Diary. 
By Sim BENJAMIN CHERRY, LL.B. 


Under s. 72 (2) of the 8.L.A., 1925, the only equitable interests 

which cannot be overreached are leases, 
Overreaching fee farm grants, easements and _ rights 
of Equitable created for money’s worth, which, if regis 
Charges. trable, are dulv registered under the Land 

Charges Act. The reason is that second and 
subsequent mortgages have, as a rule, been converted into 
legal mortgages, long terms being vested in the mortgagees : 
L.P.A., 1925, Ist Sched., Pt. VII. 

There are, however, some exceptions. For instance, if 
before 1926 a legal mortgage in fee is made for securing, say 
£15,000, and the beneficial interest in the mortgage debt 
eventually becomes vested in A, B and C in equal shares, 
then, if the mortgagees, before 1926, transfer £5,000 to A and 
convey one third undivided share in the land to A in fee’simple 
for securing his £5,000, and similarly transfer £5,000 to B, and 
convey one third undivided share in the land to him, and 
re-convey the remaining one third share to the uses of a 
settlement affecting the entirety of the equity of redemption, 
C’s £5,000 having been paid off out of capital money, it follows 
that immediately before the Ist January, 1926, the mortgage 
estate would have stood limited as to one third to A in fee 
simple, and as to another third to B in fee simple, while the 
remaining third had ceased to be a mortgage estate. 

In these circumstances Pt. 1V (relating to undivided shares) 
of the First Schedule to the L.P.A., 1925, does not apply, 
nor does s. 102 (relating to the mortgagor's estate) apply, nor 
is any term of 3,000 years vested in A or B under Pt. VII of 
that Schedule ; for under para. 7 (5) of Pt. II of that Schedule 
a legal estate can only vest in a mortgagee for a term of years 
absolute, and under para. 7 (f) no legal estate can vest in a 
person for an undivided share ; see also s. 1 (6). 

It follows that the mertgage which before 1926 was a legal 
mortgage has, by virtue of the Act, been converted into an 
equitable charge: s. 1 (3); Ist Sched., Pt. I. Accordingly 
under s. 72 of the 8.L.A. it is now capable of being over- 
reached ; though when overreached the capital money will be 
liable to be applied in discharging the subsisting mortgage 
debts. 

This is as it should be, for the ill-advised severance of the 
mortgage estate was the act of the parties; such an act, 





. a . : { . +1 ~ . 
special facilities, by way of the prerogative writ of mandamus, » however, is now prohibited by L.P.A., 1925, s. 36 (3). That 


sub-section also prohibits the severance of a trust estate where 
the severance would create a tenancy in common. 

Similarly if, before 1926, an equitable charge, not purporting 
to convey any estate, for securing money actually raised, had 
been created this was formerly paramount to the settlement, 
and could not be overreached ; 8.L.A., 1882, s. 20 (2) (ii). 
After 1925 such a charge can be overreached, for in this case 
no legal term is vested in the mortgagee: Ist Sched., Pt. II, 
para. 6 (a). 

In both cases the tenant for life can, under S.L.A., 1925, 
s. 16 (4), if required, create legal charges for giving effect to the 
equitable rights. For that purpose, it is conceived that, the 
entirety of part of the land affected by the respective charges 
of A and B can be made the subject of a legal charge. 


Where immediately before 1926 all the undivided shares are 
‘vested’ in possession, then L.P.A., 1925, 
Ist Sehed., Pt. LV, para. 1, applies. 
Interests in If, however, any of the shares are con- 
Undivided tingent (not vested though liable to be 
Shares created divested) then, unless the land is settled 
before 1926. land, see Re Bird, 1927, 1 Ch. 210, it is 
submitted that para. 2 of Pt. IV of the 
Ist Schedule may cover the case; for that paragraph applies 
where undivided shares created before 1926 fall into possession 
after 1925, the land not being settled land when the shares fall 


Contingent 


into possession. 

If para. 2 does not meet the case, then it is submitted that 
the word “ vested” in para. | will not be construed in its 
technical sense, but as meaning “ being.” For, obviously, the 
two paragraphs are intended to cover all possible cases where 
the land is in possession and is not settled land ; see s. 1 (6). 


The time is now approaching (Ist January, 1931), when lords 
of manors will be in a position to serve 
notices on the owners of enfranchised lands 
to extinguish the manorial incidents: 
L.P.A., 1922, s. 138 (1) (6). In the mean- 
time extinguishments have, no doubt, been 
effected at a very considerable rate in view 
of the obligation imposed by s. 129 to produce assurances 
affecting the legal estate in enfranchised land to the steward 
for endorsement, when the fines and fees have to be paid. 


Extinguish- 
ment of 
Manorial 
Incidents. 


It seems, however, to have escaped notice that it is 
expedient, with a view to avoiding additional fines and fees, 
particularly where the fine is arbitrary, that the extinguish- 
ment should be effected by the existing owner of the 
enfranchised land (called “the tenant” by the Act: s. 189), 
before any transaction is effected which would involve the 
payment of a new set of fines and fees ; see ss. 128 (1), 130, 








Landlord and Tenant Notebook. 


Paragraph (b) of s. 2 (1) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, confers on 


Increase of a landlord of premises within the Rent Acts 


Rentonaccount the right to increase the standard rent by 
of increase ‘an amount not exceeding any increase in 
of Rates. the amount for the time being payable by 

the landlord in respect of rates over the 
corresponding amount paid in respect of the yearly, half-yearly, 
or other period which included the third day of August, nineteen 
hundred and fourteen, or in the case of a dwelling-house for 
which no rates were payable in respect of any period which 
included the said date, the period which included the date 
on which the rates first became payable thereafter,” and by the 
definition section in the Act (i.e., s. 12 (1) (d)), it is provided 
that “ the expression * rates ’ includes water rents and charges, 
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and any increase in rates payable by him until the rate is next 
demanded.” 

There have been a number of decisions on the above para. (b) 
of s. 2 (1), and attention may be here drawn to some of the more 
important points which have been decided. 

Where the amount which the landlord has to pay for rates 
has been increased, but the increase is due not to any increase 
in the rates levied, but to an increase in the rateable value of 
the property itself, the landlord will equally be entitled to 
increase the standard rent by an amount equivalent to the 
increased amount which he has to pay in respect of rates: 
Sleel v. Mahone 4, 4 T.L.R. 327. 

Where a landlord has compounded with the rating authori- 
ties, and is allowed to deduct a certain portion of the amount 
which would otherwise have been payable by the occupier 
In respect of the rates, he must pass on the benefit of this 
allowance to the tenant, and the increase, therefore, must be 
calculated, not on the full amount of the rates that would have 
ordinarily been payable, but on such lesser amount as is in 
fact ac tually payable. 

Nicholson v. Jackson, 37 T.L.R. 887, a House of Lords 
decision, is an authority for this proposition, and the ratio 
decidendi of t hat case hay be found in the judgment of Viscount 


Cave, who said (7h. at p. 889) : The expression ‘the amount 
foe the time being payable by the landlord in respect of such 
rates,” means, | think, the amount which at the material time 


that is to say, at the time when the rent is raised—the 
landlord ! compellable to pay in respect of rates. if he has 
agreed with the tenant to pay the rates and has entered into 
no compounding agreement, he can be compelled to pay the 
tenant’s rates in full, and can, of course, take credit for the full 
amount of the increase. But if (as in the present case) he 
has entered into an agreement with the overseers under s. 3 
of the Poor Rate Assessment and Collection Act, 1869, whereby 
he agrees to pay the rates on the premises, whether occupied or 
not, and they agree to allow him a commission of 25 per cent. 
on the rates, then he cannot (except bv reason of his own 
default) be compelled to pay more than 75 per cent. of the 
rates as assessed, and that is the amount for the time being 
payable by him 

The principle of Nicholson v. Jackson was applied in 
Hodgkinson v. Hewitt, 44 TLL. 695. 

In that case the occupier had previously been rated in 
respect of the premises but by virtue of a resolution passed by 
the corporation subsequently in pursuance of an Act of 
Parliament, the incidence of the rates was transferred to the 
owner and the basis of the assessment was altered to nine-tenths 
of the full rate. It was held that the landlord was entitled 
to increase the rent, but only by an amount equivalent to 
vO per cent. of the full consolidated rate. 

The court was of opinion that there had been an “* increase ” 
of the rates payable by the landlord, over the corresponding 
amount paid in 1914, such as was contemplated by s. 2 (1) (6) 
of the Increase of Rent and Mortgage Interest Restrictions 
Act, 1920, and the court was further of opinion, that, even 
in cases in Which it might be urged that there was strictly 
no such increase, because of the payment of rates during the 
earlier corresponding period by the occupier and not by the 
landlord, but that there was instead a transfer of a burden 
or liability within s. 2 (3) of the above-named Act, the principle 
of A itholson v. Jackson would equally apply. 

Where the rent payable by a tenant is greater than the 
standard rent, and a reduction is made in the amount of the 
rates payable in respect of the premises, the landlord must 
make a proportionate reduction in the rent: Strickland v. 
Palmer, 40 T.L.R. 649. 

In conclusion, it may be noted that, infer alia, two conditions 
precedent must be satisfied before any of the statutory 
increases of rent can be lawfully made, viz. that the 
contractual tenancy must have been determined and that a 
proper and valid notice of increase of rent must have been 
served, 





Our County Court Letter. 
DISTRAINT UPON HIRE-PURCHASED GOODS. 


Tue Divisional Court have upheld the judgment given at 
Nottingham County Court in Smart Brothers Limited v. Holt 
and Others [1929] W.N. 166. The plaintiffs were the owners, 
under a hire-purchase agreement, of certain furniture hired by 
the tenant of a house, the rent of which fell into arrear to the 
extent of £62 10s. There were also instalments amounting to 
£8 2s. 6d. due to the plaintiffs, and the hirer was served with 
notice under the agreement that the latter was terminated 
and that the plaintiffs would send a van and re-possess them- 
selves of the goods. In the meantime, however, the above- 
named defendant exercised her right of distress as landlord, 
and seized, inter alia, the furniture held in hire-purchase. 
The plaintiffs therefore served notices under the Law of 
Distress Amendment Act, 1908 (c. 53), s. 1, stating that they 
were the owners of the goods, but the same were sold in due 
course. An action for damages for illegal distress was 
subsequently brought under the above Act, s. 2, against the 
landlord, her bailiff, and the auctioneers, and His Honour 
Judge Hildyard, K.C., gave judgment for the plaintiffs for 
£85 and costs. The defendants appealed on the ground that 
the above Act, under s. 4, does not apply to goods . 
comprised in any . . . hire-purchase agreement, and that the 
above furniture was therefore not exempt from distress. The 
plaintiffs admitted the right to levy if the agreement was still 
in force, but they contended that it had been duly terminated 
before the seizure, and that the goods were their property. 
Mr. Justice Talbot held that as soon as the notice was sent 
the tenant's position as hirer came to an end, and neither party 
had further rights under the agreement. The plaintiffs’ title 
to the goods was not based on the agreement, and in resuming 
possession they were merely exercising their common law 
rights. Mr. Justice Wright concurred in dismissing the 
appeal. 

The presence of the clause entitling the plaintiffs to 
determine the agreement absolutely —so that the hirer should 
no longer be in possession of the goods with their consent— 
distinguished the above case from Hackney Furnishing Co. 
Ltd. v. Watts [1912] 3 K.B. 225. The agreement in that case 
provided that if the instalments were in arrear, or the furniture 
were seized by legal process, the plaintiffs could resume 
possession without formal demand, but there was no reserva- 
tion of the right to terminate the agreement by notice. Notice 
of determination was in fact given, however, by a letter from 
the plaintiffs’ solicitors, and, though there was no physical 
attempt to resume possession, a writ for damages for detinue 
was issued. The landlord’s agent afterwards distrained for 
rent, and the plaintiffs served notice under the above Act, 
s. 1, but the landlord relied upon s. 4 and contended that the 
goods were not privileged. The plaintiffs therefore paid 
£13 2s. to release the goods and sued for that amount as 
(a) money received to their use ; (b) damages for illegal distress. 
Judgment was given for the defendant in the county court, 
on the ground that under a further clause in the agreement the 
hirer had the option of re-taking possession on certain terms 
for twenty-eight days, and that until that period expired the 
hire-purchase agreement was still in existence. This decision 
was upheld by the Divisional Court (Mr. Justice Phillimore, 
as he then was, and Mr. Justice Bray), who pointed out that 
the letter purporting to terminate the hiring was an assumption 
of a power which the owners had not retained. 

The owners’ rights can be exercised by themselves alone, as 
shown by the recent case of Horsenail v. Rice at Thetford 
County Court. Judgment had been obtained at Croydon 
County Court, and execution had been levied at East Harling, 
an interpleader issue then being directed as to a claim by the 
defendant's wife to certain furniture (a) under a deed of gift, 
(b) as bailee under a hire-purchase agreement. His Honour 
Judge Herbert Smith held that claim (4) was substantiated, 
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but in the absence of the owner as claimant the wife could not 
claim the furniture comprised in the hire-purchase agreement, 
even though she had rights as a bailee. 

This ruling did not imply, however, that the goods could be 
retained by the judgment creditor, as if the latter were to sell 
the goods he could be sued for money had and received to the 
use of the owner. It was held in Jones Brothers (Holloway) 
Limited v. Woodhouse (1923), 67 Sou. J. 518, that this liability 
to refund existed even where the execution creditor was also 
the landlord, who had obtained judgment for arrears of rent. 








Practice Notes. 
SOLICITORS’ CLERKS AND NATIONAL INSURANCE. 


THe disadvantages of stamping cards quarterly were 
recently revealed at Plymouth, where Mr. Kenrick Eyron 
Peck was charged on eight summonses for failing to pay 
national health and unemployment insurance contributions, 
in respect of four employees for the week commencing the 
11th March, 1929, and also with wilfully obstructing a lady 
inspector in the exercise of her powers under the National! 
Health Insurance Act, 1924, s. 92 (1) (d), and the Unemploy 
ment Insurance Act, 1920, s. 29 (1) (d). The defendant's 
managing clerk was also summoned under the last two 
sections. The case for the Ministry was that the wages books 
showed that four employees were insurable, that their wages 
were paid weekly, and that deductions were made weekly, 
but it was found that their cards had not been stamped. The 
iady inspector therefore sought to remove the cards, but 
on permission being refused she telephoned to the Ministry 
of Health for the district inspector, who explained on arrival 
that it was desired to take statements from the insurable 
employees, but facilities were refused. The district inspector 
contended that they were also justified in retaining the cards, 
even if only given for inspection, as the employers had been 
previously warned, but there was no suggestion Of physical 
force to prevent the inspector leaving. The defendant’s case 
was that his managing clerk was justified in his attitude, his 
sole anxiety being to prevent a removal of the cards, for which 
his employer was responsible. Evidence was given by the 
cashier to the effect that he stamped the cards quarterly, 
and that he had so informed the lady inspector, it being 
further pointed out that the defendant had been practising 
for thirty years and contributing for eighteen years, and had 
never been behind at the period of currency. Mr. LovELL 
DunstTAN (chairman) stated that the case against the managing 
clerk would be dismissed, and that although Mr. PecK’s 
reputation would have cleared lim in the ordinary way, he 
should have taken the inspector's warning in the first place. 
Being technically in the wrong he would be fined 10s. in each 
of the eight cases of non payment, and 20s. for each case of 
obstruction—a total of £6 and 4s. costs. 


BAD WEATHER AND UNEMPLOYMENT. 
TuE inter-relation of the above was recently considered at 
Ipswich on a charge of obtaining benefit by false representa- 
tions contrary to the Unemployment Insurance Act, 1920, 
s. 22 (1). The case for the Ministry was that the defendant 
had signed a receipt for 30s., one of the days included being 
the 3lst January, but a foreman stevedore of the Ipswich 
Dock Commission stated that the defendant was employed as 
a dock labourer from the 36th January to the Ist February, 
and received 10s. a day. The men were advised to sign on 
when it was raining, but to cancel their signatures if the 
weather cleared and they were able to unload a ship. The 
defendant had afterwards admitted that he was employed on 
the 3lst January, his explanation being that he had sub- 
sequently asked for his signature to be cancelled. The 
defendant’s evidence was that he was working until the 





5th February, when he notified the counter clerk that he had 
worked the previous Thursday, and that his signature for 
that day should be cancelled. On 15th February he received 
six days’ benefit, but made no remark as last year he had 
received a day too much pay, which was deducted the following 
week. It was pointed out for the prosecution that the 
defendant had been supplied with a form giving particulars 
of the insurance, and that payment was never made in 
advance. The mayor, Dr. J. F. C. Hossack, stated after a 
retirement that there was a doubt, and that the defendant 
would receive the benefit. It was, however, the duty of the 
public immediately to draw the counter clerk's attention to 
the matter, if they received too much money. 





Legal Parables. 
XXXVI. 
The Solicitor who simply couldn 


Mr. BELLIQUOSE was a solicitor who believed in standing up 
to the court and in fighting his cases ; it was not a bit of good 
approaching him with suggestions of compromise, adjourn- 


t agree. 


ment or compensation, and he was aggressively proud of it, 
though it didn’t make him popular. 

So, of course, when Mr. Breezy, a barrister with a pleasant 
manner and a big practice, asked him to agree to the adjourn- 
ment of a small police court case so that he might attend to 
a case in the High Court, Mr. Belliquose bristled all over and 
said that the way some members of the bar accepted work 
they could not hope to attend to was a positive seandal. 
** For my part,” he added gratuitously, “| regard it as a 
matter of conscience to do my work in such a way that I 
never ask anyone for favours, and I satisfy myself with just 
half a day’s leisure in the week. My Saturday afternoons 
| claim as my invariable reward for a week's labours, and 
decline to break my rule for anyone. Apart from that, my 
time is my client’s, and [ do not attempt, as some people 
seem to do, to make money by taking on what I cannot 
accomplish properly I simply cannot agree to your 
suggestion. 

“All right,” rejoined Mr. Breezy. ‘‘ That’s a very nice 
song and dance of yours ; but if it’s all over, may L ask if 
it means, done into plain English, that you'll see me hanged 
before you oblige me? Righto! I'll return the brief. And 
thank you so much for being so jolly and all that !”’ 

When the case came on before the stipendiary magistrate 
(who, by the way, was a member of the same club as 
Mr. Breezy), Mr. Belliquose opened it as a simple case under 
a well-known bye-law 

* Do you produce a copy of the bye-law inquired *the 
magistrate. 

* Certainly,” answered the worthy advocate, handing it in. 

“Come, come! Mr. Belliquose,” said the magistrate. 
“ This isn’t a sealed copy. You know better than this, you 
know.” 

‘Your worship will surely not take such a technical point 
against me,” urged Mr. Belliquose, a little less truculent than 
usual by now. a happen to know that the defendant was 
in the hands of learned counsel who is most unfortunately 
prevented from being here to day, and that learned counsel 
had no intention of taking such a point. I ask your worship 
not to insist.” 

My duty to an unrepresented defendant is clear,” replied 
the magistrate firmly. And what you happen to know is 
hardly to the point Nor,’ he added with what the crestfallen 
solicitor thought very like a smile,“ is anything I happen to 
know. This case will be adjourned till Saturday next at 
three o'clock. Yes, I said Saturday, and I mean Saturday !” 

Moral : Don't be disagreeable, 
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POINTS IN PRACTICE. 


Questions from Registered Annual Subscribers only are answered, and without charge, on the understanding that neither the Proprietors 


nor the Editor, nor any member of the Staff, is responsible for the correctness of the replies given or for any steps taken in consequence 
thereof. All questions must be typewritten (in duplicate), addressed to The Assistant Editor, 29, Breams Buildings, E.C.4, and contain the 





name and address of the Subscriber. 


In matters of urgency answers will be forwarded by post if a stamped addressed envelope is enclosed. 





ND WIFI 
AGREEMEN’ 


NEGLECT TO 


WHETHER A 


HusBAND VWAmINTAIN—TimMe Limit 


1664 J An applic ition bye ne ucle vA fa hit band 
by his wife on the grounds of | wilful neglect to m tal 
her The partie eparated | mutual rreement on the 
5th of January, 1928, and the | mid ened ment 
agreeing to p lh } rat ce fort lrer 
of the marriage. the wife indicat tha he did not wat | 
husband's money as he had left her the whole of the fu tire 
in the house and she w to have the proceeds of letting twe 
of the room Thi iu yment | finu dl i ! t the 
present time The wife recent ied a ummo! fo 
desertion, which was disn ed The application issued 
under the Summary Jurisd on Act of 1895, whi een 
amended by the Act of 1925, but only to the extent that the 
wife need not | her husband for persistent cruelty of 
wilful neglect to maintain before taking proceed The 
cruelty and neglect need not be iheent to ca the wife 
to leave and live eparat and ipart to ground an o cles 
The procedure is covered by the two Acts of 1848 and 1895, 
and in the case of pe tent crueity although ame ded by 
the \ct of 1925 Ll of the Suminia Juris liction Act, [848 
is stillin force. and the six mont! limit thereunder is effective 
It would ippea that the ix montl limit. in the « e ol 
wilful neglect to maintain, is equally effective under 11 of 
the Act of 1848, as in neither « is th prod to tim 
limit been overruled or amended by the Act of 1925. There 
appears to be no authority on the point to whether there 
is a time limit in the case of y ilful neviect to maintain, and 
it is a question of how far the decision in Nicholson v. Nichelsoi 
Fi9t7), P. 21: 81 J.P. 3 effective, in the case of volunta 
separation, in View of the new Act of 1025 It contended 
on behalf of the client on the authority of Pri Price 
11927], 43 T.L.R. 609, that there no time limit wl the 
neglect to maintain continu but that such time limit rus 
from the “* ce ition of nevlect to maintain.” which. L submit 
is absurd | hould bye lad to have your Views on the questtiol 
of a time limit. and also on the efleet of lunta epa tion 

A. The time limit imposed by 11 of the Summary 
Jurisdiction Aet, [848 neorporated by 8 of the Act of 
PSO5 According! f the | nevlect to prov cle rea ible 
maimtenance for the wife and her infant children ceased more 
than six months before the complaint was laid before the 


fustice, the time limit apy On the other hand, if there wa 
thi nevlect to maintain w thir that period the applicat on i 
in time, and proof may be given also of neglect to maintain 


more than six months beforehand, and the offence cknamed 
i “continuing offence Price v. Price 13 T.L.R. 609 
Ellis v. Ellis (1896), P. 251: Heard v. Heard, id. 188 Duteh 
Vv. Dutch, 45 T.L.R. 33 

As regards the agreement, it not quite clear whether it 
included an undertaking that the wife should not take pro 
ceedings before the justice Kven if it did, it might be 
contended that no pri ite agreement cat prejud et the 
justices power ind the judgment of one of the law rad 


in Lyman 
last which the effect of a separation deed 


upon an application for a 


v. Hyman, 45 'TL.R. 444, quoted in support 
important case in 
maintenance order for ne 
Is Diaai s \ Driaain 
where it was held th it the dee d dl d not ¢ KC lude the proces dings 

If, having regard 


maintain was considered 


to the means both ot hu band ind wile. 


the court considers 15s. a week to be reasonable mainte hance, 


then as that amount has been paid by the husband down to 

the present time, the wife will fail to prove the neglect to 
pron de rea nable maintenance that she alleges. 
Private Street Works Act, 1892. 

. 1665. A is the owner of a dwelling-house with a frontage 

1 a private road. She is under no obligation to the owner 

f the private road to make it up. She has just received 


notice from the local authority of their intention to carry out 


under the Private Street Works Act, 


ivate I 
1892, and provisional assessment for making up, sewering, 
draining, etc., has been apportioned according to frontage, 


has been assessed at £200. Can A recover 
thi the owner of the private road? If so, how 
hould she about it? Being the owner of the house we 
presume she cannot object to the assessment under s. 7 on the 
that the road is not hers 

A. Provided the within the 
meaning of the Act, it would appear that the only step which 
to object to the execution of 
unds referred to in Mr. Macmorran’s 
Work which appeared in the 
Sonicrrors’ JOURNAL, on 30th April, 1927, 71 Son. J. 337. In 
10 remedy against the owner of the private 


ind her liabilit 
from 
cet 


ull 


ground 
private road ” is a “ street” 
take a frontager, 1s 
if the oT 


article on Private Street 


our opinion, A ha 


road, nor can she object to the assessment on the ground that 
the road is not her If. however, the »bjection to the assess- 
ment is disallowed her only remedy then is to appeal to the 
Ministry of Health, and in the meantime it would be quite as 
vell to send to the Ministry of Health a copy of any notice of 


m the local authority. If the 
treet incorporates an old footpath or lane, A 


objection she may serve 
propo ed hew 


of « 


can jurse, Object to being assessed with the cost of any 
works on the site thereof, in which case an application should 
be made to the justis have the plans and specification 


If the 


smended according! private road has very few houses 
fronting it, it is open to A to object on the grounds that the 
rks are unreasonable 
Lecal Government— CompuLsoRyY acquisirion oF LAanp— 
Power OF CorPoRATION TO ACQUIRE “ Part ONLY” OF 
SCHEDULED PROPERTY. 
(J. 1665. A corporation served notice on B that they 


intended to apply to Parliament for an Act to acquire land 
for and improvement purposes (which 
included part of B’s land). The Act of Parliament was duly 
granted, but no notice to treat has been served on B, although 
it is understood that this property will eventually be required 
and acquired by A the corporation. The position, however, is 
this, that the corporation only require a small part of B’s 
properties, which is workshops and saleshops, and this would 
necessitate the dividing and breaking up of the property. 
Your opinion is therefore desired on: (1) 1s B, seeing that no 
to treat and notice of the Act of Parliament merely 
entitled to sell to a purchaser the said 
property? (2) Can A, the corporation, take only a small 
portion of the property which they desire or must they take 
the whole of the property? (3) Would the fact that this is a 
Local Act of Parliament registered in the local registry have 
the effect of being an incumbrance under the Land Charges 
Act, 1925? 
A. (1) Until notice to treat has been served, the owner is 
free to deal with the property inany way. (2) The corporation 
can only take a part of the property scheduled, if the Act of 
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Parliament authorising its acquisition gives it specific power to 
doso. In the absence of any such power, the owner may make an 
agreement with the corporation or, on the other hand, compel 
the latter to acquire the whole. (3) The answer to this is in 
the negative, but once a formal notice to treat has been served 
neither party can get rid of the obligation to buy and sell : 
Metropolitan Railway v. Woodhouse, 13 W.R. 516. On the 
other hand, the owner would appear to be entitled to sell the 
property after service of the notice to treat provided he does 
not “create any new interest to the prejudice of the local 
authority ” and sells “ subject to the notice and the rights 
created thereby’: Sewell v. Harlow and Uxbridge Railway 
Co. [1903] T.L.R. 130. 


Income Tax on Annuity. 

(). 1667. A transfers to trustees of his daughter's marriage 
settlement shares in a certain company. The trustees of the 
settlement are directed to pay to the daughter out of the 
income from these shares an annuity, and no mention is made 
as to whether the annuity is to be paid free of income tax or 
not. Should the trustees before paying the daughter's 
annuity deduct income tax thereon, or should they pay to the 
daughter free of tax, and if so, would the daughter have to 
include it with her other income for the purpose of assessment 
and pay income tax thereon, bearing in mind that income tax 
has already once been deducted by the Company when paying 
the dividend to the Trustees ? 

A. The trustees are entitled to pay the annuity (which is 
derived from taxed sources) less tax at the rate in force for 
the period during which the payment has accrued. In the 
absence of any provision, the annuity will not be paid free 
of tax; the payment will simply be the gross amount of the 
annuity as provided by the settlement, less the appropriate 
income tax, 


Income Tax Liability. 

(). 1668. A, who was one of six tenants for life under a number 
of like sets!ements, died on the 27th December, 1925, leaving a 
son, B. Part of the settled funds consisted of a sum of 
5 per cent. War Stock, 1929/17, producing £1,800 per annum 
approximately. B, who had become absolutely entitled to 
a one-sixth share in the stock upon his mother’s death, subject 
to payment of estate duty and costs, did not call for his share in 
the stock until August, 1926, by reason of his having settled 
his share, and the settlement not being complete. The 
interest received by the trustees of the settlements on the 
Ist of June, 1926, was paid into a special account in their 
names at a bank, and some days later, at B’ 
paid to him. The trustees of the settlements did not deduct 
tax when making the payment. The trustees returned the 
sum of £1,500 as received by them for 1926-27, whereas they 
should have returned the sum received in the previous year 
(£1,800). Actually in 1926-27, they received £1,650, that is, 
five-sixths of the total income, plus the half-yearly payment 
mentioned, received on the Ist June, 1926. The other £150 
arising from this stock was naturally received by B direct on 
the Ist December, 1926. H.M. Inspector informs me that 
he cannot give the trustees of the settlements credit for the 
tax on the two sums of £150 received by B, though he stated 
that B has been charged and has paid tax on both these sums. 
I have pointed out to the inspector that the stock during the 
year of assessment belonged to B, notwithstanding that 
during the greater part of that time it remained vested in the 
trustees of the settlements, and that as the trustees and B 
were at liberty to make such arrangements as they liked 
with regard to the transfer, and in fact might have held over 
the transfer indefinitely. In respect of any income, whether 
actual or notional, upon which tax has been recovered during 
the year 1926-27, if the same has been recovered from B, the 
same must be deemed to have been paid by the trustees of the 
settlements, and the converse, that is, so long as the stock re- 
mained vested in the trustees, they were merely agents for B to 


8 request, was 


receive payments of interest. The trustees have already paid 
taxon the sum of £1,5C0. No notice of assessment has yet been 
received by the trustees in respect of tax on the additional 
£300, but this will be served upon them shortly. Will you 
please advise me (a) if I am right in my contention, and 
(6) if not, is B liable for this additional assessment, or is it 
payable out of income divisible among the five remaining 
life tenants ? 

A. It is thought that the inspector is correct in his con- 
tention and that the ownership of the stock was in the trustees 
until August, 1926, and that (b) the tax should be paid out 
of the trust income. If B has paid the tax it is probably 
too late for him to appeal. It would seem that the cause 
of the trouble is the failure of the trustees to deduct tax on 
payment. It is suggested that a letter to the Secretary 
(Taxes) Somerset House, W.C.2, might result in the matter 
being left as it is. 


Remittances out of Income. 

Q. 1669. An American citizen domiciled in America has 
purchased the lease of a house in this country where he resides 
some two or three months in each financial year. In order to 
effect the purchase he paid a fairly substantial premium, and 
he also paid a sum of money to a builder for some structural 
alterations and improvements. He is a wealthy man and has 
sums remitted from America from time to time, or, alterna 
tively he draws sums from a large world’s letter of credit 
with which he travels. Although he regards his premium and 
builder's account as a capital expenditure he is not able 
definitely to say that in fact he realised capital in America 
expressly to make the payment. Assuming, as we take it 
to be the case, that he is liable for English income tax on the 
amount remitted to this country, is he entitled to distinguish 
between what he regards as capital payment and the remainder 
of his expenditure, or must he pay tax on the total sum ? 

A. The liability to British income tax is in respect of 
income remitted to this country or brought here by the tax- 
payer. To attract liability such remittances, ete., must be 
income of the year for which the assessment is made. The 
question as to whether such remittances are out of the income 
of the year or out of capital (whether or not accumulated 
from income of previous years) is one of fact, the final deter- 
mination of which is with the commissioners. The distinction 
between what the taxpayer regards as capital payment and 
revenue expenditure does not arise. The question is what is 
the source of the remittances, not to what purpose they are 
applied. ° 

Realty in Ireland—Unobivipep Suare—Deatu Duties 

AND KXPENSES. 

Q. 1670. J.M. died December, 1928, domiciled in England, 
possessed of English personal estate and an undivided share 
in real property in Dublin. His will was proved in London by 
his executors. The testator gave certain pecuniary legacies 
which will have to abate as his English personal estate is 
insufficient. He gave his undivided share in the Dublin 
property to three persons absolutely, some of whom are 
already possessed of other undivided shares in the same 
property. The will contained no provision for payment of 
death or succession duties on the Dublin property. As the 
testator had no personal property in Southern Ireland it is 
not proposed to prove the will in Dublin. Estate and 
succession duties will, however, have to be paid on the 
Dublin property. Will the devisees of the testator’s undivided 
share in that property have to bear 

(1) The expense of the executors’ assent to the vesting / 

(2) The cost of a valuation of the property for the purpose 
of the assessment of duties ? 

(3) The expense of preparing and passing the duty accounts 
in respect of the property ? and 

(4) The estate and succession duties when assessed ? 





Reference to authorities on the points will oblige. 
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A. The answer to the Various po nts put are a follows 
(1) As th 


Irish law is applicable to it, and possibly no assent is required 


immoveable property in the Irish Free State, 


there. If it is necessary, In my Opinion the expense must be 
borne by the clevisee, because the property does not pass to 
the British executor as such, and con equently the expense 
118 L.T. 7, C.A. This case dealt with a country which is no 
part of the British Km pire and it Is a po sible view that it 
would not be applicable to estate situate in a British possession 
because of 2() (2) Finance Act | Rebs But even if the case is 


is not a ~ testamentary expense See Re Seull [1917], 


inapplicable, it is not necessary to re olely upon it in support 
of my opinion, because real property, even in England, does 
hot pat to the executor ! uch and by English law an 
undivided share in land devolve ealty, notwithstanding 
the provisions in the Law of Property Act, 1925, making such 
land held upon statutory trusts for sale. See Re Wheelei 


[1928], W.N, 225, and p. 552, Sos J., L&8th August, 1928. 

(2) | consider the expense must be borne by the devisee. 
No duty j payabl here on immoveable property abroad, and 
Wwanvi pavabl n the Irish Free State the Knglish executors 
are not liable for it, nor consequently for any valuation 

(3) The same app 

(4) For the reasons given above, t 
only qualification called for is that if the share arises under an 
Knglish disposition, or the land the subject of a “ British 


‘ cle Visee 18s ly ible The 


settlement,” British duties may be payable In that case it 


will be necessary to further consider the position See We 

Smyth {1808 1 Ch ty i [tiorney General Vv Johnson 

[1907], 2 K.B. 885 

Legacies to Children Domiciled in England—Trsraror 
DOMICILED IN SCOTLAND. 

(. 1671. [have been consulted on behalf of the father of two 
infants domiciled in England. Under the will of a gentleman 
domiciled in Scotland, which will has been proved by Scottish 
executors in the Scottish court, these infants are immediately 
entitled to a legac y of LILO ¢ ich. { nder the iW of the 
country of the infants’ domicile (England) the legacies cannot 
be paid until the legatees attain their majoritic but under 
the laws of the country of the testator’s domicile, and under 
which probate ha beet vranted (Seotland a Vv ilid cise harge 
to the executors can be given by the father who is the infants 
* tutor iccording to Scots law, and the legacies can be paid 
to him for the benefit of the legate This has been done 
with regard to legacies to children under twelve years of age 
domiciled in Seotland Please advise as to whether you 
consider the question of payment, or otherwise, is governed 
by the laws of the country of ‘the te stators domicile and 
probate, or by the laws of the « ountry of the infants’ domicile, 
viving authoritie Could the father of the children domiciled 
in England insist on the legacies to his two « hildren both under 
twelve years of ive, be ny paid to him as their tutor, and vive 
the Scottish executors a Vv ilid di charge as if he and his 
children had been domiciled in Seotland ?¢ 

A. It is extremely doubtful whether, in view of the 
iuthorities mentioned below Scot executors would feel 
warranted in paying to the father of the pupil children the 
legac ies to which they are entitled unless he « stablished that 
he had been appointed their legal guardian In Seddon 
Petitioner [1891], 19 Raltie 101, a father, domiciled in England, 
presented a petition to the Court of Session for himself and his 


two pupil children, asking the court to order Seottish testa 
puy 


mentary trustees, who were in possession of a fund belonging 
to the children, to pay to him (the father) for then henefit the 
whole or a part of the innual income of the fund The 
trustees concurred in the applic ition, but the court refused it, 
intimating, however, that they would be prepared to re 


consider the appli ition on being informed by the petitioner 


that teps were being taken to have the children provided with 
a legal guardian. It is true that in the later case of Webb v. 
Cleland’s Trustees [1904], 6 Fraser, 274, where the father had 





applied to the English court to be appointed guardian but 
that application was refused unless an undertaking was given 
that the money would be paid into the English court, the Court 
of Session authorised the trustees to pay the income to the 
father for the benefit of his pupil child for five years. 








Reviews. 
Lord Chief Baron Pollock: A memoir by his grandson, 
Lord Hanworrs, P.C., K.B.E. London: John Murray 
10s. Gd. net. (Reviewed by Professor J. H. Morgan, K.C.) 


This is a charming book. It enticed the writer of this 
article, once he had opened it, into staying on in his chambers, 
long after his clerks had gone their homeward ways, until he 
had read the last page of it. It has, indeed, one fault, but a 
fault so rare in literary executors as to be almost a virtue. It 
is too short. Of this deficiency more in a moment. But the 
author might plead, as indeed he does, that the book was never 
intended to be “a complete biography.” It was composed 
originally as a kind’of memorial to his only son, a very gallant 
ventleman who was killed in action in 1918, when carrying his 
wounded batman on his back out of the zone of battle. As 
such, if Was designed for the boy whom the young soldier 
left behind him, heir to a great family tradition. In now 
viving it to the world at large, Lord Hanworth has enriched 
the literature, already opulent, of legal biography. 

Lord Hanworth has, wisely we think, deliberately avoided 
what Lord Rosebery once called the “ bib and porringer ”’ 
type of biography. He disposes of his hero’s childhood in a 
few pages, content with a pretty episode or two authenticating 
the strong character, allied to a virile intellect, of the man who, 
going up to Cambridge as the son of a saddler, * with nothing 
but hope to live upon,” achieved, with a kind of negligent 
ease, the distinction of Senior Wrangler, Smith’s Prizeman and 
Fellow of Trinity, ran a neck and neck race with Brougham 
for the leadership of the Northern Circuit, and, after being 
twice Attorney-General, was raised to the Bench as Lord Chief 
Baron of the historic Court of Exchequer, amid the acclama- 
tions of his contemporaries. His strong-willed disposition 
made itself manifest when, as a boy, he rebelled against his 
headmaster and came home to tell his parents that he had no 
further use for the school. The infuriated * head,” finding 
the parents acquiescent, informed them that their boy would 
certainly “live to be hanged.” When the truant rose to 
high eminence, the pedagogue made a virtue of consistency by 
reminding his mother *’I always said that boy would fill an 
elevated situation 

The Lord Chief Baron’s conjugal achievements were surely 
not less remarkable than his forensic triumphs. They remind 
us of those patriarchs of the Old Testament to whom the 
Divine Voice whispered “1 will multiply thy seed,” nay af 
will set it up.” He begat twenty-four children of whom 
all but four survived him and multiplied in turn. The divine 
dispensation set them, and their marital connections, up in the 
high places of the law as though it were their birthright. On 
the fruitful vine which Lord Hanworth displays, in an appendix, 
in the form of a * family tree,” we find two Barons of the 
Exchequer, a Master of the Rolls, a Lord Justice, a Master 
of the Supreme Court, a King’s Remembrancer, an Official 
Referee, an Admiralty Judge of the Cinque Ports and a cluster 
of K.C.'s. Surely never has there been such a legal dynasty 
in the history of our law. In the evening of his days the Lord 
Chief Baron had eighty-one descendants living to rise up and 
call kim blessed ‘I hope I am thankful,” he wrote to a 
daughter in one of his many charming letters, “ for the largest 
family of the best children I know anywhere,” and he seems 
to have known and leved them all, even unto the third 
veneration. Many atime he would snatch a moment in court, 
whether as counsel or as judge, to write to them with that 
* disengagement “ which is the secret of all good letters, even 
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as it is of all good conversation. He was, indeed, a born 
letter-writer and one of his letters to Lord Bramwell is just 
such a letter as those with which his eldest grandson, the 
Sir Frederick Pollock of our own time, il maestro di color’ 
che sanno, delights his friends, displaying a kind of technical 
wit, learned without being pedantic, playful without being 
puerile. 

What manner of man then was this? The beautiful 
portrait at the beginning of the book is stamped with the 
hall-mark of distinction. It is the authentic “ Pollock face,’ 
to use Lord Hanworth’s own expression. To me it is almost 
startingly reminiscent of my holidays as a schoolboy, when | 
used to haunt the gallery of the Cardiff Assizes, thence to see, 
on one occasion, one of the most graceful and dignified figures 
that ever adorned the Bench—Sir Charles Pollock to wit 
“the last of the Barons,” son of the Lord Chief Baron. The 
long, exquisitely chiselled face, the firm, well-moulded chin, the 
delicate hands of the son are all here in the portrait of his 
illustrious father. Lord Hanworth traces the striking family 
features to the lady, Sarah Parsons, who, to the annoyance 
of her high-bred family, insisted on marrying a homely- 
looking saddler and gave birth not only to the future Lord Chief 
Baron, but to another son who achieved the baton of a Field 
Marshal, and yet a third who became Chief Justice of the 
Supreme Court of Bombay. After all, it is better to die in 
ermine than to be born in the purple. 

This distinction of bearing found its complement in 
distinction of mind and character. One of the Lord Chief 
Baron’s many admiring contemporaries described him as a 
man ** whose heart and head seemed to go pari passu,’ and 
the description was evidently exact. Extraordinarily versatile, 
he was saved from being a dilettante by a perfect control of 
vagrant impulses, and even when he indulged them he was 
never at a loss. Rising at five o'clock to read a brief, when 
on the Northern Circuit, he got so immersed in one of Scott's 
novels that he forgot all about his brief and with it some 
200 letters that had passed between the parties. With the 
utmost assurance he proceeded to study his neglected brief 
in court by reading the whole of the correspondence to the 
jury, with the insinuating intimation that he could not better 
present the facts to them than by reading the language of the 
parties themselves. After an hour or so of the recital, Chief 
Justice Abbott mildly intervened by asking whether it was 
“necessary to read all this correspondence.” “* Absolutely 
necessary, my lord,” replied the imperturbable Pollock, ** for 
I have never read it before.” 

Lord Hanworth has given us all too little of the judgments 
which distinguished the twenty-two years of the Lord Chief 
Baron’s tenure of office. In a book designed for the lay 
public this was perhaps inevitable, but there is one extract 
from his summing up in the cause celebre of Reg. v. Kohl, a 
murder case, which represents the best exposition to a jury 
of what is meant by “ circumstantial evidence ’’—** inductive 
testimony ” as he termed it—that we have ever read. Equally 
admirable is the extract from his dissenting judgment in 
Hall v. Wright as to the conditions implied in a contract to 
marry. Both reveal a grace of diction and a lucidity of 
thought worthy of Bowen at his best. But we should have 
liked to hear more of his judgments in administering the 
jurisdiction of a court so honourably distinguished by its 
latitude in giving relief, especially on its equitable side, to the 
subject against the Crown. It had frequently given declara- 
tions against the Crown, as represented by the Attorney- 
General, as the law officers learnt to their cost in the famous 
Dyson Case in 1911. Just a century and a half before the 
subject of this Memoir became its Lord Chief Baron, it had 
delivered a judgment in the famous Bankers’ Case which, had it 
not been reversed by Lord Somers, would have given the 
subject that short cut to the courts for which everyone is 
now crying out. When Pollock ascended to it, its equitable 
jurisdiction had already been transferred by statute to the 





Court of Chancery, but he was never insensible to its high 
function, and in a case, not mentioned in Lord Hanworth’s 
pages, Attorney-General v. Halling, he reminded the Crown 
that his court had an almost immemorial claim to furnish 
parties with “such summary means of asserting their rights 
against the Crown” as were “almost without limit,” were 
* peculiar ” to it, and * wholly dissimilar ” from those of any 
other court. He had, indeed, not only an appetite for law, 
but a passion for justice. Nothing better illustrates it than a 
letter to his wife, written on circuit, in which he tells her of 
his “rebellion’’ against the custom of inflicting heavy 
sentences of penal servitude on unhappy postmen for larceny. 
On a conviction in such a case he put the prisoner back for 
enquiries. ‘I found,” he wrote, * that the prisoner had been 
eighteen years in the service of the Post Office, and having a 
wife and children (seven powerful arguments with me) and 
being also in great distress with only a pound a week for 
eight people and twenty miles to walk every day, he had 
yielded to temptation.” How few judges of that time, now 
seventy years since, would have shown so merciful a temper ! 
In the same spirit he writes, after being * charmed ” with the 
“charity ” he finds in Wesley’s sermons: * There is a great 
and very general mistake made that crimes, offences which 
the law punishes, are worse than mere sins which the law does 
not, and cannot, punish.” And he will have none of it. For 
him it is a question, to quote the words of Mansfield in quite 
another connection, © of how the heart stood.” 

But to distil the charm and wisdom of this book and its 
subject is beyond the limits of my space. Every aspirant to 
the Bar should read it for himself and learn what a younger 
generation seems to be forgetting, namely, that there were 
giants in those Victorian days. It is not enough, in our 
bidding prayers, to praise great men and the fathers that 
begat us. It remains to imitate them. The story of a life 
so rich in human affection, so heroic in human toil, is one to 
fortify the soul. The Lord Chief Baron reigned in the Court 
of Exchequer till the age of eighty-three, his eyes not dim 
nor his natural force abated. At the age of seventy-seven 
he could say, as Gladstone said in another connection, that 
he had sat eleven hours in court “* without any fatigue.” 
Not till seventy did he begin to “rise late’ by getting out 
of bed at 5 a.m. What was the peculiar secret of the men of 
that heroic age? Was it not that, in the words of Pericles, 
a they knew their duty and had the courage to do it” ? 


J. H. M. 


Trout Fishing from all Angle S. By ER TAVERNER ; & 
Chapter on Trout Scales by G. Hersert Natt, M.A., 
F.R.M.S., and “ The Legal Aspect of Fishing,” by ALBAN 
Bacon, Barrister-at-law. pp. 448 (with Indices). The 
Lonsdale Library of Sports, Games and Pastimes. 192%. 
London: Seeley Service & Co., Ltd., 196 Shaftesbury- 
avenue. 21s. net. 

The Earl of Lonsdale, in his introduction to this volume of the 
library so appropriately called after him, says that it is a long 
time since a library of volumes on sports and games was put 
before the public and that during the interval many new 
discoveries and methods have been successfully exploited. 
This alone appears a sufficient reason for the publication of 
this work, the avowed object of which is to bridge a gap and 
to provide in one comprehensive volume all that the beginner 
can require, at the same time giving to the expert a fair survey 
of all modern methods and aspects. 

The sponsors of this library have been fortunate in securing 
the services of Mr. Taverner for the task of preparing the 
volume on trout fishing, as he has not merely succeeded in 
collecting into one volume most of the information provided 
by the leading modern authorities on the subject, but, being in 
the forefront of such authorities himself, has cemented the 
whole with the best he himself can provide. 

It was perhaps not unnatural for the reviewer to turn in 
the first place to the chapter entitled ‘“‘ The Legal Aspect of 
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Trout Fishing.” Here Captain Bacon gives a very fair and 
not too technical survey of the general law relating to fishing 
rights, and suggests the principal points that should be looked 
to in a fishing lease. Although this chapter does not occupy 
more than a dozen pages, it is full of valuable information, 
and to the layman fisherman should provide a view-point 
rarely, if ever, considered in his ordinary literature. Turning 
to the other angles presented by Mr. Taverner, no fisherman 
can fail to appreciate the very interesting survey of fishing 
literature contained in the first two chapters, and, in particular, 
the excellent bibliography given at the end of the second 
chapter. The science of casting is most instructively dis- 
cussed, and many thoroughly experienced anglers will find 
something new in the pages allotted to this branch of their 
art. “ Rise-forms” are discussed more fully than has ever 
been previously attempted, and both novice and expert alike 
should prove grateful for the theories set forth in this volume. 
Mr. Nall’s chapter on “ Trout Scales,” though, perhaps, rather 
outside the scope of the ordinary fisherman’s view point, is 
extremely interesting and will no doubt stimulate in many 
anglers an interest in the actual fish taken by them, and perhaps 
relieve some of their fellows of the tedium of hearing so much 
about those which were lost. 

Though naturally the fly fisherman’s angle is the one most 
considered in this volume, that of the bait fisherman is by no 
means neglected, and practically every type of stream and 
water capable of holding trout comes under discussion—and 
every angle is amply and often beautifully illustrated. 

One can honestly say that no fisherman should fail to obtain 
a copy, and most general libraries would benefit by its 
acquisition. 


Adulteration of Food, being the Statutes, Cases and Regulations, 

including the Food and Drugs (Adulteration) Act, 1928. 

$y Dove tas C. Bartiey, of the Inner Temple, Barrister- 

at-Law. Fourth edition. London: Stevens & Sons, Ltd. 
12s. 6d. net. 

The last edition of this work was published in 1907. 
that date great changes have been effected in the law relating 
to food and drugs. These changes culminated in the passing 
of the consolidating statute known as the Food and Drugs 
(Adulteration) Act, 1928, which codified and re-arranged in 
intelligible form the provisions of the Sale of Food and Drugs 
Acts, 1875, 1879, 1899 and 1927, the Margarine Act, 1887, and 
the Butter and Margarine Act, 1907. The author, wisely we 
think, in preparing the present edition of his work, has confined 
himself to the subject-matter of the adulteration of human 
foods and medicaments, leaving out of consideration the 
statutes generally mixed up with the subject of adulteration 
such as seeds and fertilisers, which are really better dealt with 
apart fromthe other. One great advantage of this is that it has 
enabled the author to deal fully and effectively with the 
innumerable orders and regulations relating to the use of 
preservatives and the importation of foodstuffs issued during 
recent years without adding unduly to the size of the volume. 
The work has been brought well up to date, and the author 
appears to us to have succeeded in bringing together all the 
His notes and comments 


Since 


important decisions of the courts. 
are carefully and accurately written. 
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House of Commons, 1929. With full results of the Polling, 
Biographies of Members and Unsuccessful Candidates, and 
a complete Analysis and Statistical Tables. Royal 8vo. 
160 pp. Cloth boards. The Times Office, Printing House- 
square, K.C.4. 2s. 6d. net. 

Glen's Local Government Act, 1929, including the Agricultural 


Rates Act, 1929. Ranpotpw A. Gruen, M.A., LL.B. 
(Cantab.), editor of “ Glen’s Public Health.” Fourteenth 


edition, 1925, ete. Medium 8vo. pp. xxii and (with Index) 

100. 1929. Eyre & Spottiswoode (Publishers) Ltd., 6, Great 

New-street, E.C.4. 20s. net. 

Taxation. A. Vicrorn TRANnTER, Ph.D., B.Sc. 
(Econ.). Crown 8vo. pp. x and 197. Cloth boards. 1929. 
London: George Routledge & Sons, Ltd. 6s. net. 

Stock Exchange Investments for Non-Residents (Free of British 
Income Taz). June, 1929. 15 pp. London: F. C. 
Mathieson & Sons. 6d. net. 


The Law of The Amateur Stage. A Handbook on the Law 
relating to the Entertainments Duty, the Licensing of 
Theatres and Stage Plays, the Law of Copyright, Sunday 
Performances, the Employment of Children in Theatres, 
Insurances and matters relating generally to the Law as 
it affects the Amateur Stage. DupLey Srvuarr Pace, 
Solicitor, President National Operatic and Dramatic 
Association. Crown 8vo. pp. vii and (with Index) 120. 
1929. London: Sir Isaac Pitman & Sons, Ltd. 5s. net. 

Recent Changes in Company Law and Accounts. W. Barrie 
Apport, B.L., C.A., Lecturer in Secretarial Practice at 
Edinburgh University. Large crown 8vo. pp. viii and 39. 
Edinburgh : William Blackwood & Sons, Ltd. 5s. net. 

Law for Printers and Publishers. B. Mackay CLoUTMAN, 
V.C., B.A., Barrister-at-Law, and Francis W. Lvuck, 
Solicitor to the Federation of Master Printers, etc. of Great 
sritain and Ireland. With a Foreword by E. G. ARNoxp, 
LL.D., Past President of the Federation of Master Printers. 
Large crown 8vo. pp. xxiv and (with Index) 412. 1929. 
London: John Bale, Sons & Danielson, Ltd. 17s. 6d. net. 

Law Relating to Medical, Dental and Veterinary Practice. 
Frep Buttock, LL.D., Barrister-at-Law, F.C.LS. Thesis 
approved for the Degree of Doctor of Laws in the University 
of London. Demy 8vo. pp. xvi and (with Index) 317. 
1929. London: Ballitre, Tindall & Cox; Stevens & Sons, 
Ltd. 12s. 6d. net. 


Evasion in 








Notes of Cases. 
Court of Appeal. 
Inland Revenue Commissioners ». Dalgety & Co. Limited. 
Lord Hanworth, M.R., Lawrence, and Sankey, L.JJ. 
6th and 7th May, 6th June. 


RevENUE—INcoME Tax—Dominion INcoME Tax—RELIEF 
WHETHER ON ToTaL INCOME OF COMPANY ORON INCOME 
LESS DEBENTURE INTEREST—FINANCE Act, 1916 (6 & 7 
Geo. 5, c. 24), s. 43—Incomez Tax Act, 1918 (8 & 9 Geo. 5, 
c. 40), s. 55—Frnance Act, 1920 (10 & 11 Geo. 5, e. 18), 


s. 27. e 


Appeal from a decision of Rowlatt, J. 

Dalgety and Co., Limited, claimed relief in respect of Colonial 
or Dominion income-tax under s. 43 of the Finance Act, 1916, and 
s. 55 of the Income Tax Acts, 1918, for the years ended 5th April, 
1917, 1918, 1919 and 1920; and under s. 27 of the Finance 
Act, 1920, for the years ended 5th April, 1921, 1922, 1923 and 
1924. The company was incorporated in England with an 
authorised capital during the years in question of £4,000,000. 
The company had also issued debentures and debenture 
stocks to an amount of approximately £2,500,000, the principal 
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and interest being secured on the whole undertaking and 
assets of the company. The business of the company was 
that of general merchants, shipping and insurance agents and 
bankers. Apart from dividends which were taxed by deduc- 
tion and income from property charged to income-tax under 
sched. A, practically the whole of the company’s income 
arose from trading profits earned in Australia and New Zealand, 
but as the control of the company was exercised in England, 
those trading profits were all assessed to British income-tax 
under Case I of sched. D. Dominion income-tax had also 
been paid on such trading profits arising in Australia and New 
Zealand. The question was whether the amount on which 
relief due to the company was to be calculated was the whole 
amount of the profits earned by it in Australia and New 
Zealand or only the balance of such profits remaining after 
deducting therefrom the excess of the interest paid by it on 
its debentures over the amount of income arising in the 
United Kingdom. It was agreed that the debenture interest 
should be regarded as paid out of income arising in the United 
Kingdom so far as there was such income available. The 
balance of the interest was paid out of the trading profits. 
In computing the profits for assessment under Case I of 
sched, D, no deduction was allowed in respect of debenture 
interest. In paying such interest the company deducted the 
full rate of United Kingdom income-tax. The Special Com- 
missioners decided that the company were entitled to relief 
in respect of their whole income, but Rowlatt, J., reversed 
that finding and held that it could only be granted on the 
income less the debenture interest paid. The company 
appealed. Section 43 of the Finance Act, 1916, is as follows : 
“ If any person who has paid, by deduction or otherwise, 
United Kingdom income-tax for the current income-tax year 
on any part of his income at a rate exceeding 3s. 6d. proves 
to the satisfaction of the Special Commissioners that he has 
also paid any Colonial income-tax in respect of the same part 
of his income he shall be entitled to repayment of a part of 
the United Kingdom income-tax paid by him equal to the 
difference between the amount so paid and the amount he 
would have paid if the tax had been charged at the rate of 
5s. 6d. or if that difference exceeds the amount on that part 
of his income at the rate of the Colonial income-tax, equal to 
that amount.” The court allowed the appeal. 

Lord Hanworth, M.R., said it had been suggested that the 
company in paying tax and deducting it from interest was 
acting as agent for the shareholders, but that view was 
negatived by Inland Revenue Commissioners v. Blott (65 
Sou. J. 642; [1921] 2 A.C. 171), and there was clearly no 
agency. The tax deducted was the tax due from the person 
to whom the interest was paid, and no set-off, unless specially 
provided and indicated, could arise between the tax paid by 
the company and the tax payable by a wholly different 
taxpayer. Further, the provision for handing over the tax 
collected did not apply to the present case at all. It had also 
been suggested that ‘“‘ paid” in s. 43 could be read as “ paid 
and borne,” but it did not seem possible to alter the section in 
that way. The decision of the Special Commissioners must 
therefore be restored. 

CounseL: Latter, K.C., and Bremner, for appellants ; Sir 
Thomas Inskip, K.C. (A.-G.) and R. P. Hills, for the Crown. 

Soxicrtors : Bircham & Co. ; Solicitor of Inland Revenue. 

{Reported by G. T. WHITFIELD-HAYES, Esq., Barrister-at-Law.] 


In re Gates: Gates v. Cabell. 7th June. 

Lord Hanworth, M.R., Lawrence and Russell, L.JJ. 
Wi_tt—Construction—Girt or ‘“‘Atun My Money” 

Strict LeGgaL Meranina or © “ Money ’’—-WHETHER 

ENLARGED BY CONTEXT. 

Appeal from a decision of Clauson, J. 

A testator made his will in the words “ I leave all my money 
to Alfred George Cabell.” Clauson, J., upon an originating 
summons, held that the gift passed cash in house or at current 





account in the bank and also stocks, shares and bonds ; 
in fact, the whole estate, excepting only real estate and personal 
chattels (including furniture and jewellery). Cabell appealed, 
claiming, in addition, to be entitled to the furniture. One of 
the next-of-kin cross-appealed, claiming that Cabell only took 
th2 cash at the house and in the bank. 

The court dismissed the appeal, but allowed the 
cross-appeal. 

Lord Hanworti, M.R., said that in In re Taylor ; Taylor 
v. Tweedie (66 Sou. J. 695; [1923] 1 Ch. 99), the Court of 
Appeal had laid it down that, in Lord Sterndale’s words, * The 
word ‘money, when used in a will, means money in its 
strict sense, unless there is a context which is sufficient to show 
that the testatrix used it in a more extended sense.” In 
Pritchard v. Pritchard, 11 Kq., 232, was an illustration of such 
a context. There a testator directed the income of his 
“ principal money ” to be paid to his wife for the support 
of herself and the education of his children. His property 
amounted to about £40,000, and he left a wife and six children. 
His ** money ” in the strict sense was a sum of £239, a sum 
which would be quite useless for the support of a wife and six 
children. In In re Emerson; Norill v. Nutty [1929] 1 Ch. 128, 
a testatrix at her death left no cash at the bank and only about 
£2 17s., in the house. By a codicil she gave to an adopted 
niece “ the residue of money at the time of my death.” ‘That 
was held to carry the residuary personal estate, but there the 
money in the strict sense was a sum which was negligible. 
In the present case there was no such context. The word 
* money * in its strict sense passed a considerable sum to 
Cabell, and the testator may well have wished to leave his 
other property to his next-of-kin. 

CouNSEL: Grant, K.C., and Byrne, for the appellant ; 
Spens, K.C., and Harman for the cross-appellant; W. M. 
Hunt for the administrators with will annexed. 

Souicirors: Bartlett & Gregory, for Bartlett & Sons, 
Sherborne ; Reynold, Sons & Gorst. 

[Reported by G. T. WHITFIELD Haves, Esq, Barrister-at-Law.) 


Probate, Divorce and Admiralty Division. 


Prinsep v. Prinsep. Hill, J. 6th February and 26th March. 
DivorceE—PEtTITION FOR VARIATION OF SETTLEMENTS— 
MEANING or “ Post-NUPTIAL SETTLEMENT ON THE ParTIEs ” 
DEFINITION OF CoUuRT’s POWERS IN DEALING WITH 
SETTLEMENTS— DISREGARD OF CONTINGENT INTEREST— 
JUDICATURE (CONSOLIDATION) Act, 1925, 15 & 16 Gro. 5, 


c. 49, 8. 192. . 


This was a motion to confirm or vary the report of the 
registrar upon the wife's petition for variation of settlements. 
The parties were married on 8th August, 1912, and there was 
one child of the marriage, a daughter, born on the 26th May, 
1913. The settlements sought to be varied were (1) an ante- 
nuptial settlement, dated 7th August, 1912, and (2) a post- 
nuptial settlement, dated 25th August, 1920, between them 
producing an annual income of about £6,300. No question 
arose as to the powers of the court to vary the 1912 settlement, 
the capital of which amounted to about £21,500. By a deed, 
dated Ist September, 1917, the respondent's mother covenanted 
to pay to the respondent £2,000 per annum, during the joint 
lives of herself and the respondent. This annuity was revoked 
by the 1920 settlement, and capital amounting to £86,500, 
producing an income of about £5,100 per annum, was settled 
in the absolute discretion of the trustees for the use, during 
the respondent's lifetime, of the respondent, the petitioner, 
their children or any future wife or children, two brothers 
of the respondent being given a contingent interest in remainder. 
The respondent and the representatives of the child of the 
marriage submitted for the approval of the court, a draft 
agreed order under which the petitioner and the child would 
have the income produced by a sum of £45,000, to be settled 
on a new trust, the balance of £62,000, to be transferred to the 








$30 THE SOLICIT 


ORS’ JOURNAL. 


June 29, 1929 








respondent, who had remarried, free of trusts. The trustees { object of variation was to make proper provision for the 


of the 1920 settlement and the responde nts brothers opposed 
on the grounds that the court had no power to deal with the 
1920 settlement, and that failing that objection the court 
ought not to hand over the balance of capital to the respondent 
to deal with absolutely. 
the draft order 

Hint, J., 
said that the main point at issue was whether the settlement 
of August, 1920, was a 
parties,” within the meaning of s. 192 of the Judicature 
(Consolidation) Act, 1925 Was 
or upon the wife in the character of 


The registrar reported in favour of 
in the course of delivering a considered judgment, 
" post nuptial settlement on the 


it upon the husband in the 
character of husband 
wife, or upon both in characters of husband and wife? In 
any of those cases it was a settlement on th parties within 
The particular form did not 
ense of the 
term, or a covenant to pay by one spouse to another, or by a 
third person to a spouse What did matter was that it should 
provide for the financial benefit of one or other or both of the 


the meaning of the section. 


matter. It might be a settlement in the strictest 


spouses as spouses and with reference to their married state. 
That was the result of the authorities. 
The settlement of August, 1920, in 
Mr. Prinsep as the principal beneficiary, and it also had 
in contemplation his then wife, the petitioner, and any future 
wife, and his child, and any future children. The trustees 
were, however, given a very wide discretion. They could 
select as between Mr. Prin ep and his wife for the time being, 
who was at the time and, but for the decree absolute would 


terms designated 


still be his wife, and any children, and decide who was to have 
the income. But the trustees were as free to pay it all to the 
petitioner, or to a child, as to Mr. Prinsep. 
much for the benefit of the petitioner in her character of wife 
as it was for Mr. Prinsep, and as much for the benefit of the 
child of the marriage as it was for the benefit of either of the 
The dissolution of the marriage had made it Impos- 


The trust was as 


parties, 
sible fully to carry out the settlement in the way which it 
contemplated, but the settlement was one made on the respon- 
dent and petitioner in the character of spouses and the case 
was governed by the decision of the President in the unreported 
case of Janion v. Janion, 1926. There, as in the present case, 
it was contended that a certain settlement was not a post- 
nuptial settlement within s. 192, “that the wife was not a 
party to the deed, that the trustee had an absolute unfettered 
discretion as to the disposition of the funds—and that the 
respondent had a power of revocation with the consent of the 
trustee,’ but the President overruling the registrar, varied 
the settlement. He (his Lordship) agreed with that decision 
and followed it The fund in Janion v. Janion, came from 
the husband. In the present case it came from Mr. Prinsep’s 
mother, though in a sense Mr. Prinsep contributed part of 
it, because, in consideration of the transfer to the trustees of 
the settled funds, he surrendered a covenant by his mother, 
dated Ist September, L917, to pay him £2,000 per annum 
during the joint lives of herself and her son. But, whether 
a settlement was within s. 192, did not depend on who was the 
settlor, but on its effect. If in fact it was a settlement on 
either husband or wife or both in the character of husband or 
wife, it was wholly immaterial that it was prompted, or stated 
to be prompted by affection for only one of them. The result 
of those considerations was that the court had powel! to vary 
not only the marriage settlement, but also the settlement of 
August, 1920. So far as the report and the scheme related 
to the petitioner and the child, he (his Lordship) had no doubt 
that it should be approved in all its details. The interest of 
Mr. Prinsep’s brothers were too remote to allow it to hamper 
the court in making a proper provision for the petitioner and 
the child. There remained the more difficult question whether 
the balance of the funds under the two settlements, amounting 
to some £62,000 or £63,000 should be taken out of the trusts 
of the settlements and handed over to Mr. Prinsep. The main 


| 





injured spouse and the children of the marriage, and, prima 
facie, settlements ought not to be interfered with further than 
was necessary for that purpose. But the court which had 
annulled the marriage must not only protect the injured party, 
but must also be fair to the wrong-doing party. Mr. Prinsep 
had given up the annuity of £2,000, which he would otherwise 
have enjoyed during his mother’s life. Further, he had married 
again and was anxious to make a settlement on his present wife. 
The trustees took the view that Mr. Prinsep’s mother made the 
settlement of August, 1920, to protect Mr. Prinsep from his 
own extravagance and to prevent the trust funds from being 
foolishly wasted. The proper course would be to release 
part only of the balance to Mr. Prinsep, and to re-settle the 
rest in such a way as the trustees might approve, so as to carry 
out the intentions of the original settlement, but on the basis 
that the petitioner and her child should no longer have any 
interest therein. Mr. Prinsep and the trustees should see 
what could be agreed. 

CounseL: Noel Middleton and Cleveland Stevens, for the 
petitioner; Sir Thomas Hughes, K.C., Colquhoun Dill and 
Beddington, for the respondent ° Nerille Gray, for the child ; 
K.C., and Hon. Victor Russell, for the 
Trustees of the Settlement of 1920; Charles Romer, for the 
brothers of the respondent. 

SOLICITORS ~ Hunters b Theodore Goddard and Co. PY Beach- 
croft, Hay and Ledward ; Radcliffes and Hood. 


{Reported by J. F. CompTON-MILLER, Esq., Barrister-at-Law.]} 


' ‘ 
Garin Simonds, 








Correspondence. 
The Companies Acts. 

Sir,—Many months ago I made a suggestion for the amend- 
ment of the Companies Act, to protect the payment by a 
person who was good enough to advance money to pay the 
wages or salary, etc., of any clerk, servant, workman or 
labourer, and after plugging at the authorities for some months 
I was pleased to find that s. 209 (1) (a) of the Act of 1928 
provided the protection which I had asked for. 

We have a new Secretary of the Board of Trade, and if he 
will get as an amendment of the Bankruptcy Act the following 
provision he will benefit the community :— 

“Where any payment on account of wages or salary has 
been made to any clerk, servant, workman or labourer in 
the employment of a bankrupt out of money advanced by 
some person for that purpose that person shall in the 
bankruptcy have a right of priority in respect of the moneys 
so advanced unpaid up to the amount by which the sum in 
respect of which that clerk, servant, workman or labourer 
would have been entitled to priority in the bankruptcy 
has been diminished by reason of the payment having been 
made.” 

Surely if the provision is fair in the case of a company, it 
ought to be equally fair in the case of a bankruptcy. 

The Board of Trade could add a new laurel to its crown if it 
would get the provisions of s. 95 of the Bills of Exchange Act, 
1882, extended to what are loosely called banker's drafts, 
i.e., cheques drawn by a bank on itself. 

Perhaps a letter in Tue Soxicrrors’ JoURNAL may attract 
the attention of some Member of Parliament or some official 
who knows a little of the defects of the law, which are very 
many. 

London, E.C.2. E. T. HarGraves. 

18th June. 


Mr. Charles William Rees Stokes, solicitor, of Warwick 
Hiouse, Tenby, for sixty-three years connected with the 
Corporation of Tenby as deputy town clerk, town clerk, and 
latterly as a member of the council, who died on 2nd January, 
left estate of the gross value of £45,047, with net personalty 
£9,504. 





al 


in 


re 
P 
re 


re 


of 


t h 


a 
C) 
in 
he 
T 
of 


pr 
sO 
ad 
lec 
va 
pr 
po 


on 


th 


in 


29 
—— 
r the 
mrima 
than 
had 
arty, 
insep 
&rwise 
rried 
wife. 
e the 
a his 
eing 
lease 
» the 
carry 
basis 
any 
see 


the 
and 
ild ; 
the 
the 


uch ° 


nd 


the 

or 
ths 
928 


he 
ing 


has 
in 


the 
“ys 

in 
rer 
cy 
en 


ct 
al 


ry 


id 
Ys 


t- 





June 29, 1929 


THE SOLICITORS’ JOURNAL. 431 











THE LAW SOCIETY GENERAL MEETING. 


GENERAL MEETING. 


The following circular letter has been sent to members : 

‘*Taminstructed by the counciltoinform you that the annual 
general meeting of the members of this society will be held at 
the Society’s Hall, Chancery-lane entrance, on Friday, the 
5th July, at 2 p.m. 

“The foilowing are the provisions of Bye-law 15 as to the 
business to be transacted at an annual general meeting, 
namely: ‘‘ The business of an annual general meeting shall 
be the election of president, vice-president, and members of 
council, as directed by the charter, and also the election of 
auditors; the reception of the accounts submitted by the 
auditors for approval, the reception of the annual report of 
the council, and the disposal of business introduced by the 
council, and of any other matter which may consistently 
with the charter and bye-laws be introduced at such meeting.”’ 

‘‘Below will be found the names of the candidates nominated 
to fill the thirteen vacancies in the council, and in the offices 
of president, vice-president and auditors. 

R. Cook, Secretary.” 

The following have been proposed as president and 
vice-president: As president, Mr. Walter Henry Foster ; 
and as vice-president, Sir John Roger Burrow Gregory. 

The following have been nominated as members of the 
council to be elected at the annual general meeting on the 
5th July : Mr. Henry Thomas Alexander Dashwood, Mr. Hugh 
Matheson Foster (Aldershot), Mr. Douglas Thornbury Garrett, 
Mr. Arthur Murray Ingledew (Cardiff), Mr. Philip Raynsford 
Longmore (Hertford), Mr. Philip Itubert Martineau, Mr. Arthur 
Croke Morgan, Sir Charles Henry Morton (Liverpool), 
Mr. William Radcliffe Philpot, Sir Harry Goring Pritchard, 
Mr. Samuel Saw, Mr. Herbert Harger Scott (Gloucester), 
Mr. Harry Derwent Simpson (Manchester), Mr. Harold Nevil 
Smart, and Mr. Francis Edward James Smith. 

The following have been proposed as auditors of the society : 
Mr. John Stephens Chappelow, Mr. George Grinling Harris, 
and Mr. Bertie Trayton Kenward. 

We take the following from the annual report of the council 
intended to be presented to the general meeting. 

SocterTy’s REPRESENTATIVES ON PuBLIC BopIEs. 

Mr. G.S. Pott, B.A., has been appointed one of the council's 
representatives on the council of law reporting, and Sir Arthur 
Peake has been re-appointed a member of the council of law 
reporting for a further term of four years. 

Mr. Edward Williamson has been re-appointed the society's 
representative on the governing body of the University College 
of South Wales and Monmouthshire for one year. 

Soxiicrrors’ Acts, 1888 AND 1919. 

Mr. Randle F. W. Holme has been appointed a member of 
the statutory committee by the Master of the Rolls in place of 
Sir Cecil Coward, resigned. 

Sir DENNIS HERBERT, M.P. 

In June, 1928, Sir (then Mr.) Dennis Herbert, who has been 
a member of the council for six years, was appointed Deputy 
Chairman of Ways and Means in the House of Commons, and 
in the New Year’s Honours List his name was included as 
having been made a Knight of the Order of the British Empire. 
The council on each occasion expressed to Sir Dennis on behalf 
of the profession their congratulations on the honours conferred. 

Str Harry G. PRITCHARD. 

The New Year’s Honours List included also the name of 
Sir Harry G. Pritchard, who received the honour of knighthood. 
Sir Harry G. Pritchard has been a member of the council for 
the past eight years, and is a member of the Royal Commission 
on Local Government. 

ADDITIONAL PREMISES IN CAREY-STREET. 

For some years past the council have been faced with the 
problem of how to secure additional accommodation for the 
society’s requirements. The particular need has been for 
additional accommodation for students attending the society’s 
lectures and classes. Last year, No. 60 Carey-street became 
vacant, and the opportunity occurred of acquiring the 
premises. 

It has been decided, in view of the desirability as far as 
possible of keeping the various lecture and ¢ lassrooms adjacent 
one to another, to transfer some of the other departments of 
the society's work to the newly acquired premises. 

MEMBERSHIP OF THE SOCIETY. 

The society has now 10,199 members, of whom 4,205 practise 

in town and 5,994 in the country. The number of members 


who joined the society during the past year is 370 as compared 
with 433 in the previous year. After allowing for deaths, 
resignations, and exclusions, the number of members shows 
an increase for the year of twenty-one. The _ present 
membership is once again the highest in the society's history, 
being approximately two-thirds of the total number of 
practising solicitors. The council venture to urge all 
members to do what they can towards persuading non-members 
to join the society. By this means it will be assisted in its 
work of protecting and advancing the interests of the 
profession. 
FINANCES OF THE SOCIETY. 

The accounts of the society for the year ending the 31st 
December, 1928, appear in the appendix to the report. 

On the society’s own account there is an adverse balance of 
£4,792 Os. 7d., mainly due to the exceptional expenditure in 
connection with renewals to the building, allof which has been 
charged against income. 

SOLICITORS’ WAR MEMORIAL FUND. 

This fund was established by members of the society, under 
the chairmanship of Mr. R. A. Pinsent, for the purpose of 
providing a permanent memorial of those solicitors and 
articled clerks who sacrificed their lives in the war. 

The object of the fund, in addition to a visible memorial in 
the society’s hall, was to provide financial assistance to those 
in the profession and their dependants who had suffered by 
the war. During the past year the trustees have made grants 
for this purpose amounting to the sum of £1,791 5s. (making 
with previous grants a total of £37,096 10s. 5d.); with the 
result, as the trustees believe, that many persons have been 
assisted to meet grave financial difficulties. 

FUTURE PROVINCIAL MEETING ARRANGEMENTS. 

On the invitation of the Bournemouth Law Society the 
provincial meeting which will open on the 30th September 
next will be held this year at Bournemouth. 

The Bournemouth Town Council have kindly offered to assist 
in the entertainment of the society on the occasion. 

HALL AND LIBRARY. 

Six hundred and thirty-five volumes were added to the 
library last year, and the total number of books is now about 
64,300. 

RECORD AND STATISTICAL DEPARTMENT. 

Over 1,250 inquiries were received during the past year, and 
in nearly all cases the required information was obtained. 

During the year ending the 15th November, 1928, 5,148 
London and 10,025 country practising certificates were issued, 
as compared with 5,119 and 10,024 respectively in the previous 
year. 

Certificates of death of 359 solicitors have been received 
from registrars of deaths during the year, compared with 385 
during the previous year. 

EXAMINATION COMMITTIEE. 

The number of successful candidates in 1928-29, as compared 
with the number in 1927-28, is as follows: Preliminary 210, 
as against 173; intermediate (law) 619, as against 541; 
accounts and book-keeping 666, as against 691; final 617,-as 
against 533; honours 143, as against 138. 

The number of articles of clerkship registered in 1918 (war 
period) was 137, and in the year 1928, 731. 

FINAL EXAMINATION—BEQUEST FOR A PRIZE. 

The late Mr. E. T. Child, of London, formerly a member 
of the Law Society, who died last year, bequeathed to the 
society a sum of £450 to found a prize for candidates at the 
final examination. It was referred to the examination com- 
mittee to report upon the legacy and its application, and 
ultimately on their recommendation the council resolved that 
the income should be applied as a prize to be awarded each 
year to the candidate at the June final examination who, in 
the opinion of the council, should have shown the highest 
proficiency at that examination. 

Souicirors Act, 1922—-SEcTION 3. 

A slight variation having been made in the curriculum for 
the First Division London University Matriculation Examina- 
tion Certificate, which enables a person who has passed the 
examination to be admitted and enrolled as a solicitor without 
serving under articles of clerkship to a practising solicitor for 
more than four years, a new order under s. 3 has been made 
granting the concession to those who hold a certificate of 
having passed the examination as so amended, 
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LEGAL EDUCATION. 

The number of “ articled clerk’’ students attending law 
schools (excluding the Universities of Oxford, Cambridge, and 
London) in the autumn term 1928, was 1,025, an increase 
of 91 or about 10 per cent. over the corresponding figures for 
the previous autumn term. 

Mr. G. R. Y. Radcliffe, M.A., Fellow and Bursar of New 
College, Oxford, was appointed Principal of the society’s Law 
School and Director of Studies following the resignation of 
Mr. FE. C. S. Wade, and entered on his duties in the autumn 
term 1928. In view of Mr. Radcliffe’s wish to gain some 
experience in his new work before undertaking the organisation 
of a conference of representatives of the approved schools, 
no conference was held in the Christmas Vacation. 

Mr. R. M. Welsford resigned the position of Chairman of 
the Legal Education Committee, which he had held for over 
live years, on becoming President of the Society, and Mr. T. H. 
Bischoff, Vice-Chairman of the Committee, was appointed to 
succeed him. 

Mr. Kk. C. S. Wade has succeeded Professor H. D. Hazeltine 
as Director of Articled Clerk students at Cambridge 

Tue Soctetry’s LAW SCHOOL. 

In addition to the appointment of Mr. Radcliffe as principal, 
a number of a, res have taken place in the teaching staff 
of the school. Mr. G. W. Keeton relinquished his appointment 
as assistant tutor on being appointed a lecturer at Manchester 
University. Mr. F.C. S. Wade accepted an appointment as 
tutor in the autumn term 1928, and in view of the continued 
increase in the number of students the council sanctioned the 
appointment to temporary agssistant-tutorships of Mr. D. 
Browne, B.A., Eldon Scholar of Oxford University ; Mr. H. ¢ 
Hanbury, M.A., Fellow and Tutor of Lincoln College, Oxford ; 
Mr. J. F.C. Miller, M.A., Oxford ; and Mr. R. P. Verchoyle, 
B.C.L., late Scholar of New College, Oxford. 

These additions to the staff for the moment kept pace with 
the increased numbers at the school, and made it possible to 
keep the discussion classes at a maximum of about eighteen 
students each. But by increasing the number of classes held 
they actually aggravated the problem of housing the school, 
and a renewed increase in the number of students during the 
session 1928-29 over the session 1027-28 suggests that stability 
has not yet been reached. During the session 1928-29 there 
were 496 individual students at the school (excluding twenty- 
four correspondence students) as compared with 430 in the 
session 1927-28. 

The number of students reading for the degree of LL.B. at 
London University continues large, and the number of students 
taking the course before articles has reached a figure at which 
it has become necessary to duplicate the special class for such 
students. 

\t the qualifying examinations held in the period under 
review, 412 present or past students were successful, viz., 
201 in the final (pass), and 144 in the intermediate (exclusive 
of 67 who passed in accounts only). Nine students were 
placed in the first class in the intermediate. 

In the final (honours) examinations, two first, thirteen 
second, and twenty-seven third classes were obtained by 
present or past students, as well as the following prizes : 
John Mackrell, Clifford's Inn — — Reardon. 

In the University of London B. examination of 1928, 
seven students passed, of — — obtained second class 
honours, and one (Mr. T. M. Wechsler) first class honours and 
the University scholarship. Seven students passed the 
intermediate examination of the University. 

\ number of moots and debates on legal topics were held 
during the session, including moots at which the Master of the 
Rolls and Sir Charles Sargant presided. 

The Rulletin of Recent Changes in the Law has been issued 
terminally to students at all law schools, and numbers three 
and four of The Bell Yard have also appeared. 

The Rugby football club had a full fixture list for three X V's 
for the season, which was highly successful except as regards 
the number of matches which had to be scratched owing to 
the frost. A cricket club has now been started, and has 
received a grant of £50 from the council. Although the club 
was not in being until a date at which many clubs had com- 
pleted their fixture lists, it has already been able to arrange 
some sixteen matches. 

COUNSEL TAKING INSTRUCTIONS WITHOUT SOLICITORS’ 

INTERVENTION. 

Included in the annual statement of the General Council 
of the Bar for 1927 was an opinion that a barrister may advise 
gratuitiously or for a fee on a question of income tax, provided 
no dispute has arisen, without infringing the etiquette of the 
profession. 

The council protested against this opinion prior to the 
meeting of the Bar Council at which the annual statement 
referred to was to be considered, and Sir Thomas Hughes, in 





refe rring to the matter at that meeting, intimated that the 
opinion was intended to be limited to cases in which barristers 
were advising their personal friends. This statement, whilst 
to some extent it modified the opinion, did not appear to the 
council entirely satisfactory. They therefore continued to 
make representations to the Bar Council, and as a result, the 
current annual statement of the Bar Council for 1928 modifies 
to some extent the opinion referred to. It shows that it was 
given in response to a question of whether a barrister might 
advise a friend gratuitously or for an adequate fee on liability 
to income tax, without the intervention of a solicitor, and it 
states that the reply which had been given in the previous 
annual statement was to be read in answer to this question 
and as meaning that the barrister might advise the client 
direct. Also that it was not intended to suggest, and the 
Bar Council did not consider, that barristers might advise 
or take instructions from professional persons such as accoun- 
tants or income tax experts, acting for their clients without the 
intervention of their solicitors. 

It is satisfactory to observe that the particular objection 
to the opinion which the council had felt has been removed, 

BAR ETIQUETTE. 
Ceneral Retainers from Patent Agents. 

The attention of the council was directed by members to 
a question of Bar etiquette in connection with a patent action. 
It appeared that a barrister had received through a firm of 
patent agents a general retainer on behalf of a person for 
whom they were acting. It appeared also that a firm of 
solicitors who had instructed the barrister in various infringe- 
ment proceedings had commenced an action against the person 
on whose behalf the general retainer had been given. The 
barrister, on being offered a brief by the solicitors, expressed 
doubt as to whether he ought to accept it in view of the 
general retainer referred to. The solicitors requested the 
opinion of the council on the subject, who stated that as the 
general retainer must be limited to the work which patent agents 
could do, it could not extend to legal proceedings. They 
considered, therefore, that the barrister in question could accept 
the brief. Subsequently they made representations to this 
effect to the General Council of the Bar. 

The Bar Council have now issued the opinion that a general 
retainer can only be given by a patent agent for matters in 
which a patent agent can instruct counsel without the inter- 
vention of a solicitor, That is to say, in non-contentious 
business and in contentious business, before the controller 
and the law officer. The Bar Council expressed the further 
opinion that in order to avoid misapprehension, general 
retainers given by patent agents should be expressly limited 
to the work they can do. 

LOCAL GOVERNMENT Act, 1929. 

Section 126 of this Act provides that if any difficulty arises 
in connection with the application of the Act to any exceptional 
area or in bringing into operation any of its provisions, the 
Minister of Health may make such order for removing the 
difficulty as he may judge to be necessary for that purpose, 
and any such order may modify the provisions of the Act so 
far as may appear to the Minister necessary for carrying the 
order into effect. 

Although the council were aware that there are precedents 
for legislation conferring something of the nature of legislative 
powers upon State Departments, they are of opinion that 
such powers should be restricted as much as possible. They 
joined therefore in representations that there should be some 
control placed upon the power of the Minister in this particular 
instance. When the Bill came before the House of Lords, 
the Lord Chancellor acquiesced in this view and moved 
accordingly an amendment which has been included in the 
Act, that every order made by the Minister must be laid 
before Parliament as soon as may be after it is made, and that 
it shall cease to have effect after three months, unless before 
the expiration of that period it has been approved by a 
resolution of both Houses. 

CARELESS DRAFTING OF LEGISLATION. 

Representations were made to the council regarding recent 
cases in which comment had been made by his Majesty’s judges 
upon the difficulty of arriving at the true meaning of certain 
“ ‘ntly passed Acts of Parliament. 

rhe council are persuaded that the difficulties referred to are 
caused by the hasty manner in which legislation is dealt 
with and particularly by reason of the fact that Bills are sent 
up from the House of Commons to the House of Lords of 
an exceedingly complicated nature at the end of the session 
when no ade quate time for their consideration is available. 

It was in these circumstances that the council passed and 
circulated the following resolution : 

The council of the Law Society regard it as seriously to 
the public disadvantage that frequently insufficient time is 
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allowed to the House of Lords properly to consider Bills sent 

to them from the House of Commons at the conclusion of 

Sessions of Parliament, and that consequently even less time 

is allowed to the House of Commons for consideration of 

amendments made in the House of Lords. 

“The council are of opinion that not only is it essential 
that those who are made responsible under the Constitution 
for the substance of legislation should have more, rather 
than less, than sufficient time properly to examine and 
appreciate it, but that with regard also to its form it is 
necessary that ambiguities should be avoided and meanings 
made clear. They venture to express the hope that some 
means may be found for securing careful scrutiny of all 
legislation, so that the Courts of Justice may be relieved as 
far as possible from the present burden of elucidating 
statutes of which varying meanings are possible and 
unwilling litigants spared the anxiety and expense to which 
too often they are subjected.”’ 

REGISTRATION OF TITLE. 

In one of the early months of last year the Surrey County 
Council, prompted by a resolution passed by a small majority 
of persons called together for the purpose at Reigate, instituted 
an inquiry as to whether compulsory registration of title should 
be extended to the county of Surrey. The council were early 
informed as to the meeting and as to the circumstances under 
which it had been convened. They took steps, therefore, to 
inform the county council of these circumstances and directed 
their attention to the various statutory provisions affecting the 
question. The county council took steps to ascertain the views 
of landowners in Surrey and of the various town and rural and 
urban district councils. The county council have now adopted 
a report of a special committee which had been appointed for 
the purpose and have decided accordingly against applying 
to the Privy Council for an order to include Surrey in the 
compulsory area. 

The council have been informed by certain of the law 
societies in Yorkshire that the North Riding County Council 
are engaged at the present time in an inquiry as to whether 
compulsory registration should be extended to the North 
Riding. 

LAND REGISTRY PRACTICE. 

Representations have been made to the council that on a 
mortgage of registered land the old practice of allowing the 
mortgagee to have the custody of the land certificate should be 
restored instead of the land certificate being deposited at the 
Land Registry in exchange for a green receipt which the 
mortgagee usually insists upon holding. : 

The council pointed out in the first instance that the green 
receipt is not a document of title and expressed the opinion 
that a mortgagee should not insist upon it being handed to him. 
They then inquired of the Registrar whether he would be 
willing to revert to the old practice. On receiving his reply 
in the negative, the council expressed to the members who had 
raised the question the opinion that even if it were desirable 
it would be hopeless to attempt to secure a restoration of the 
old practice of allowing the mortgagee to hold the land 
certificate. 

SoLiciTOR RECEIVING RENT OF HousE PROPERTY. 
Liability for Repairs. 

The attention of the council was directed to the decision of a 
Metropolitan Police magistrate who held that a solicitor who 
received from the actual collector the rents of certain working- 
class houses on behalf of the administratrix of a deceased 
person’s estate was the “‘owner’’ within s. 28 (5) of the 
Housing Act, 1929, so as to be chargeable with the expenses 
of repairs executed by the local authority under that section. 
The magistrate, it appeared, had admitted that his order might 
open the door to a great injustice, but had felt bound, by the 
statutes regulating the question, to hold that the solicitor was 
the owner of the property, as having been the person for the 
time being receiving the rack rent, whether on his own account 
or as agent or trustee for any other person. 

The council were asked to support an appeal from the 
magistrate’s order, and after careful consideration arrived at 
the opinion that such an appeal would fail. They considered 
also that the question was not one sufficiently affecting the 
profession as such, as to justify their intervention. They 
referred the matter, however, to the Parliamentary Com- 
mittee to consider the possibility of supporting legislation to 
some extent to ameliorate the law in favour of persons who 
might find themselves in the position of the solicitor against 
whom the order had been made. 

Poor PERSONS PROCEDURE. 

The annual report for 1928 recorded the work done to the 
end of the year 1927, and referred to the fact that the council, 
in view of the satisfactory progress which had been made, had 
decided to assume responsibility, not merely for the London 
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work, but also for the office staff and organisation at the Royal 
Courts of Justice through whom it had been administered. 
The same report stated also that the Law Courts’ staff had 
ceased accordingly, as from the Ist April, 1928, to be civil 
servants and had become employees of the Law Society. 

In order to meet the additional cost involved, the former 
Treasury grant was increased for the year 1928-1929 by the 
amount of the salaries of the Law Courts’ staff, thus absolving 
the Law Society from any financial burden in connection with 
Poor Persons administration. 

In February last there was issued a report of the work done 
during the year 1928 of the committees appointed by the Law 
Society, and the various Provincial Law Societtes. It includes 
individual reports from seventy-four of the eighty-three com- 
mittees administering the procedure, and in view of its interest 
and importance it is included in the Appendix. 

The report shows that all the cases under the rules, as they 
existed before April, 1926, have been allocated for conduct, 
and that but very few of those cases remain undisposed of. 
It shows also that it has been possible to reduce the staff at the 
Law Courts by the number of those who formerly had control 
of the cases under the oid rules. 

The report indicates also that the progress of the work under 
the new rules had been satisfactory during the year under 
review, and that the council had been justified in accepting 
full responsibility for it on behalf of the profession, Also that 
the satisfactory progress was to be attributed in the first place 
to the simplification of the procedure, and secondly to the 
remarkably valuable services of the voluntary committees and 
conducting solicitors in London and throughout the provinces, 
and to the zeal and energy of the honorary secretaries to the 
numerous committees. The report included such information 
and statistics as to the work which it had been possible to 
collect, and it recorded also various amendments in the rules 
which had been made during the year. These alterations 
include a power to the committees to discharge certificates 
at any time before they are filed in court and a provision that 
solicitors allocated for the conduct of High Court cases may 
follow them when they are remitted to the county court. 

On the question of finance the report showed that the 
administration expenses for London and the provinces for the 
year ending the 3lst March, 1929, would amount to 
£5,369 5s. 6d., leaving a balance of £466 5s. from that year’s 
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grant in aid. Also that for the year ending the 5ist March, 
1930, it was estimated that the expenses would amount to 
£5,572, and that the Treasury had been requested to estimate 
for a sum of £5,000 for that year. 

The report concluded with an expression of gratitude to all 
those solicitors who, by the conduct of cases or by attending the 
committees, had done so much to render the work successful. 

COMPANIES Act, 1928. 

The Companies Bill referred to in the last annual report was 
passed into law as the Companies Act, 1928. It had received 
very careful consideration by the council, and it incorporates 
many suggestions which they made. 

The Companies Consolidation Bill was also introduced and 
has passed. It incorporates a new draft Table A. The draft 
was submitted to the council by the Board of Trade and 
suggestions upon it were made. 

Sonicitors’ OLERKS’ PENSION SCHEME. 

At the provinciai meeting held at Eastbourne, a paper was 
read on the subject of solicitors’ clerks’ pensions, as a result 
of which the meeting passed a resolution that, having heard the 
scheme submitted by Mr. Drake, it be referred to the council 
to consider it and report upon it at a future meeting of the 
soclevy. 

When the council re-assembled after the Long Vacation they 
considered this resolution and decided to consult the Provincial 
Law Societies with regard to it. They prepared also a draft 
trust deed setting out proposals which appeared to them 
practicable, which might fairly be submitted to the profession. 
The draft deed is under consideration by the Provincial Law 
Societies, many of whom have already expressed their approval 
of it. 

LAWYERS IN THE CIVIL SERVICE. 

It was mentioned in the last annual report that the method 
of recruiting for examinerships in the Estate Duty Office was 
being altered, and that the council had conferred with the 
Bar Council on the subject. Asa result of such conference the 
following joint resolution was passed and forwarded to the 
Financial Secretary to the Treasury and permanent head of the 
Inland Revenue Department : 

* The General Council of the Bar and the Council of the 
Law Society have had under their consideration the proposal 
by the Board of Inland Revenue to recruit examiners in the 
Estate Duty Office by open competitive examination among 
candidates between eighteen and nineteen years of age in 
order to attract a flow of candidates. 

“ The two councils desire to make representation at this 
juncture that in their opinion the examiners should, as inthe 
past, for the efficiency of the service be persons holding 
professional legal qualifications. 

“ The new proposals will preclude this, and should not, 
in their opinion, be embarked upon until the concessions 
as regards salary recently made to professionally-qualified 
examiners (which should in the opinion of the two councils 
be applied to recruits) have been shown to be a failure in 
attracting them. 

* They venture to suggest that if the Board make applica- 
tion direct to the Bar Council and the Law Society from 
time to time stating the conditions of service and emolu- 
ments, it will be found that sufficient recruits are available.” 
Subsequently a letter was received from the Institution of 

Professional Civil Servants, thanking the council for their 
intervention. 

PROSECUTIONS AT ASSIZES AND QUARTER SESSIONS, 

The following resolution was passed by the Associated 
Provincial Law Societies : 

‘That this association views with concern the growing 
bureaucratic practice in provincial towns whereby town 
clerks conduct criminal proceedings at petty sessions. quarter 
sessions, and assizes to the exclusion of local practitioners, 
and requests that representation be made to the Home 
Office or other appropriate department with a view to such 
policy being curtailed.”’ 

This resolution was submitted to the council of the Law 
Society, who inquired into the matter. They found that a 
departmental committee which was appointed in 1902 to 
inquire into the allowances to prosecutors and witnesses in 
criminal prosecutions, not only approved the practice of 
town clerks conducting prosecutions, as tending to economy, 
but advocated its extension. The council felt, in these circum- 
stances, that it would be useless to make representations on 
the subject. 

LAW REPORTING. 

Members of the society stated that in a particular case 
in an action in which they had been engaged, counsel's clerk 
had lent his briefs and papers to shorthand writers to enable 
them to complete their notes. The council intimated to 


the General Council of the Bar their disapproval of the practice 
and invited their views. 


opinion the papers in a brief to counsel are the property of the 
client, and counsel has no right to lend them to law reporters 
or to anyone without the consent of the client, and particularly 
that the observations or proofs in the brief should never be 
lent without the express consent of the client. 

SoLticirorRs Acts (CONSOLIDATION) BILL. 

Reference was made in the last annual report to the Solicitors 
\cts (Consolidation) Bill and to the fact that the Government 
had been requested to introduce it. The Bill was introduced 
in the House of Commons and secured a second reading and 
was referred to a Standing Committee, but owing to the 
dissolution of Parliament it made no further progress. 

In view of the multiplicity of Acts relating to solicitors 
commencing from the statute passed in the reign of Edward I, 
it would be of great practical advantage to the public and 
to the profession if the Consolidating Bill were to become 
law. 

AGRICULTURAL CREDITS AcT, 1928. 

When the Agricultural Credits Bill was before Parliament, 
the council considered its effect upon solicitors generally, 
having regard to the fact that it was proposed to encourage 
farmers to borrow money only from banks. As it appeared, 
however, that those who were advising the farmers considered 
the Bill was in their interest, the council felt it was impossible 
to oppose the general principles of the Bill, although the 
question remained as to what effect upon the profession 
would result from a proposal to subsidise a new corporation, 
to be established for the purpose of making advances to farmers 
on mortgage of their farms. 

The Agricultural Credits Act, 1928, was passed on the 
3rd August, 1928, and subsequently the Agricultural Mortgage 
Corporation was registered as a company formed to carry out 
its provisions. 

Representations were made to the Corporation to the effect 
that it would be in the interest of the Corporation and of the 
banks if as far as possible solicitors practising locally were 
instructed in connection with mortgages under the Act. 

It was pointed out that not merely would farmers feel 
greater confidence in dealing with solicitors whom they knew, 
but the banks also would have the advantage of being able 
to utilise the local knowledge of solicitors as to titles and as 
to the financial status of applicants for loans. As a result 
of these representations the Agricultural Mortgage Corporation 
Limited decided that they would make arrangements for the 
present that the investigation of titles to properties to be 
mortgaged to the corporation should be carried out by local 
solicitors. 

The council have been informed that the following scale 
of solicitors’ remuneration has been fixed by the corporation : 
£3 3s. for loans up to £250; £4 4s. for loans up to £1,000; 
10s. 6d. per £1,000 after the first £1,000 up to a maximum of 
£12 12s., except in special cases. 

PROCEEDINGS BEFORE METROPOLITAN MAGISTRATES. 

In the last annual report reference was made to a deputation 
from the council which had attended upon the Home Secretary 
and had asked that some steps should be taken towards over- 
coming delay in the hearing of heavy cases before Metropolitan 
Police magistrates. It was stated that the Home Secretary 
had received the deputation sympathetically, and had promised 
that the matter should receive his careful consideration. 

It was suggested also that an effort might be made to relieve 
stipendiary magistrates by transferring some portions of their 
work to the various benches of magistrates at petty sessions. 

In October last the Home Secretary appointed a committee 
on Metropolitan Police and Juvenile Courts. That committee 
in due course invited the council to tender evidence, and 
subsequently evidence was tendered on behalf of the council 
as to the delays which have occurred and as to the remedies 
suggested for relieving the stipendiary magistrates of portions 
of their work by transferring it to petty sessions. 

The suggestion was made also at the instance of members 
that solicitors should be rendered eligible for appointments as 
police court magistrates. 

CROWN PROCEDURE. 

It was stated in the last annual report that no progress had 
been made towards introducing legislation to assimilate legal 
proceedings between Crownand subject similar to those between 
subject and subject. The council regret that a similar report 
must be made on the present occasion. 

The Departmental Committee report incorporated the draft 
of a Bill to bring about the desired assimilation, and a 
conference took place between the Bar Council and the council 
of the Law Society to consider what, if anything, could be 





done towards inducing the Government to introduce the Bill. 


The reply received from the Bar Council was that in their 
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As a result of the conference referred to, a letter over the 
signatures of the chairman of the Bar Council and the 
president of the Law Society, setting out the reasons for their 
view that the Bill should be introduced, appeared in the public 
Press. 

The council also did what they could towards inducing 
private members of Parliament to introduce the Bill in case 
they should be successful in the Private Bill ballot. A certain 
number of sympathetic replies were received, but nothing in 
fact was achieved. Questions were asked in the House of 
Commons, to which the Attorney-General replied that the 
subject was controversial, and that the Government were not 
prepared to introduce a Bill in that session. Later in the 
year, he added, that having regard to the state of Parlia- 
mentary business, it would not be possible to introduce 
legislation on the subject during the lifetime of the present 
Parliament. 

Sir Henry Slesser introduced a Private Bill which, though 
it made no progress, had the effect of drawing public attention 
to the matter. 

EVIDENCE IN BASTARDY CASEs, 

The council have received several communications com- 
menting upon the doubt which exists as to whether the power 
of magistrates to issue subpoenas to secure attendance of 
witnesses in bastardy cases has been repealed by the Poor 
Law Act, 1927, so as to involve the necessity in each case of 
issuing a Crown office subpoena. 

A communication on the subject was addressed to the 
Home Secretary, and a reply was received to the effect that 
the Secretary of State had been advised that justices may 
properly act on the view that s. 70 of the Poor Law (Amend- 
ment) Act, 1844, has not, in so far as it applies to proceedings 
in bastardy cases, been affected by the Poor Law Act, 1927, 
which consolidated the Poor Law. The Secretary of State, 
however, stated he had not authority to determine the question 
of law, and that the point had been noted with a view to 
making the position clear by introducing legislation at the first 
convenient opportunity. It appears to the council un- 
fortunate that there should have been doubt upon such a 
question. They are glad to observe that an Act has since 
been passed which enacts that the repeal by the Poor Law 
Act, 1927, of s. 70 of the Poor Law (Amendment) Act, 1844, 
did not operate to repeal the said section in its application to 
bastardy proceedings and that accordingly the said section, 
notwithstanding the said repeal, always continued and 
continues ix operation in its application to such proceedings. 

LAW OF ARBITRATION. 

The Departmental Committee appointed by the Lord 
Chancellor to report upon the Law of Arbitration, before whom 
evidence was tendered on behalf of the council, presented their 
report in March, 1927. 

The City of London Solicitors’ Company inquired if the 
council proposed to take steps towards urging that the 
recommendation of the committee should be carried into 
effect. The council arranged for a question to be asked on the 
subject in the House of Commons. The reply of the Attorney- 
General was that it is impossible to introduce legislation on the 
subject during the present Parliament: he added that the 
matter would require, and would no doubt receive, recon- 
sideration after the General Election. 

RATING APPEALS. 

The Hampshire Law Society passed a resolution expressing 
the opinion that the rule allowing a solicitor right of audience 
before quarter sessions for counties in rating appeals where the 
value of the hereditaments concerned does not exceed £100 
should be extended to Borough Quarter Sessions before a 
recorder. 

The council referred the matter to the Parliamentary 
Committee, who reported that s. 32, s-s. (8), of the Rating 
Act, 1925, which reserved to solicitors the right of audience 
at County Quarter Sessions on rating appeals up to £100 was 
the result of a compromise and was the best compromise that 
could be obtained. It might seem anomalous that a similar 
right had not been granted by the Legislature before recorders 
at Borough Quarter Sessions, but the committee did not 
consider there was any likelihood at the present time of 
securing legislation to extend the audience. 

DELAYS IN THE LUNACY OFFICE. 

The attention of the council was directed to the activities 
of the personal application department of the Lunacy Office 
and to circular letters to banks and others which had 
emanated from that office, tending to encourage personal 
applications. Communications on the subject were addressed 
to the Lord Chancellor’s department, who replied that the 
Lunacy Office had always been ready to deal with personal 
applications, and that all that had happened had been to 





separate the personal application department from the general 
staff of the office for the convenience of administration. 

During the past year the council have received numerous 
complaints of serious delay in the Lunacy Office, and with 
regard to these they have made complaints to the Lord 
Chancellor’s Department. They have been assured that the 
delays are in course of being remedied. 

BANKRUPTCY APPEALS. 

In October last, the Associated Provincial Law Societies 
passed a resolution: ** That it is desirable that s. 108 of the 
Bankruptcy Act, 1914, be amended so as to allow an appeal 
from the Court of Appeal to the House of Lords with leave in 
bankruptcy cases coming from the County Court as well as in 
cases coming from the High Court.’’ The foregoing resolution 
was considered by the council who were disposed to agree 
with it. 

Accordingly they addressed a communication on the subject 
to the Board of Trade. The reply of the Board of Trade was 
that as s. 105 has placed a limit upon the jurisdiction of the 
county court as regards claims not arising out of the bank- 
ruptcy and as this principle has been extended to claims arising 
out of the bankruptcy when the amount at stake is large or 
fraud is alleged, the proper course in large cases is to object 
to the jurisdiction of the county court, and that, as this can 
be done, the Board of Trade are not in favour of amending 
s. 108. 

A communication ont he subject has been addressed to the 
Lord Chancellor. 

COLLECTION OF REVENUE BY ADHESIVE STAMPS. 

A departmental committee has been appointed by the Lord 
Chancellor to examine the arrangements in the Law Courts 
and the Land Registry for the collection of fees by means of 
adhesive stamps and to report what modifications, if any, are 
desirable, regard being had to the need for the protection of 
public moneys, the maintenance of adequate facilities for the 
discharge of public business and to any other considerations 
involved. 

Evidence was invited and has been tendered on behalf of 
the Law Society. 

SoLiciTors Act, 1928. 

Reference was made in the last annual report to the fact 
that the council were promoting a Bill to prohibit the employ- 
ment by solicitors, without the permission of the Law Society, 
of any person who has been struck off the rolls or suspended 
from practice. The legislation referred to became law last 
August and the council are indebted to Lord Darling for the 
great interest he took in the Bill, and for his trouble in securing 
its passage into law. 

A considerable number of applications have been made to 
the Law Society by solicitors for leave to employ persons 
coming within the category of the Bill. The Act has enabled 
the council to make full inquiries regarding the persons to be 
employed and the conditions of their proposed employment. 
Many applications have been granted, some subject to con- 
ditions, and some unconditionally; and some applications 
have been refused. There can be no doubt as to the value of 
the legislation to the Profession. 

PROCEEDINGS UNDER THE SOLICITORS* ACTS. 

The fortieth annual report of the committee constituted 
under The Solicitors Acts, 1888 and 1919, will be found in 
the Appendix and a reference to this report will show that on 
the application of the society the names of thirteen solicitors, 
who had previously been convicted on indictment and 
sentenced to terms of imprisonment, were struck off the Roll 
by order of the committee ; that on the application of private 
individuals and of the society the names of eleven solicitors 
were struck off the Roll and five other solicitors were suspended 
from practising and ordered to pay costs; that in one case 
the committee found that although the allegation against the 
solicitor had not been substantiated his conduct was highly 
reprehensible, and the application was justified, and they 
ordered the solicitor to pay the costs; that in two cases the 
committee found that the allegations had not been substan- 
tiated and in each case they ordered the complainant to pay 
the costs; and that in one case the conduct of the solicitor 
was deserving of grave censure, and he was ordered to pay 
the costs. 

Convictions for offences under s. 12 of the Solicitors Act, 
1874, and s. 44 of the Stamp Act, 1891, were obtained against 
seven unqualified persons, and also against three solicitors 
practising without certificates, and other cases have either 
been dismissed or withdrawn after inquiry and apology had 
been made. 

Under the provisions df the Solicitors Act, 1906, applications 
by three solicitors who were undischarged bankrupts for the 
renewal of their practising certificates were refused. 

As regards applications under s. 16 of the Solicitors Act, 
1888, the council refused to renew the certificates of two 
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solicitors. In one of these cases the solicitor appealed and 
the Master of the Rolls confirmed the decision of the council. 

An application for re-admission to the Roll by an ex-solicitor 
who was struck off on conviction of a criminal offence was 
opposed by the council, and the Master of the Rolls confirmed 
their decisiou. 

Proceedings were also taken during the year against a 
solicitor and an unqualified person for offences under s. 32 of 
the Solicitors Act, 1843, and resulted in the solicitor being 
struck off the Roll and the unqualified person being bound 
over upon his undertaking not to engage in any legal work in 
the future. 








. . 
Societies. 
Incorporated Justices’ Clerks’ Society. 
\NNUAL GENERAL MEETING. 

Under the chairmanship of Mr. J. B. Cooke (Wakefield), 
Acting President, the eighty-ninth annual meeting of the 
Incorporated Justices’ Clerks’ Society was held at the Law 
Society’s Hall on Friday, the 21st inst. Among those 
present were: Mr. Kdward J. Waugh (Haywards Heath), 
Mr. G. T. Whiteley (London), Mr. F. B. Dingle (Sheffield), 
Mr. K. J. Hayward (Cartliff), Mr. W. HH. Foyster 
(Salford), and Mr. F. ©. E. Jessopp (Waltham Abbey), 
members of the Council; Mr. J. W. Smith (Bury), Mr. C. 
Raymond Bond (Gore), Mr. Neville R. Stone (Tunbridge 
Wells), Mr. W. Archibald Boyes (Barnet), Mr. Arthur A. Lett 
(Waterington), Mr. F. G. Robinson (Ilkeston), Mr. William 
lL. Phair (West Bromwich), Mr. H. C. Barnes (London), 
Mr. Charles Burton (Liverpool) and Mr. Frank S. Tyrrell 
(Bridgnorth). 

The report, after expressing the regret of the Council at the 
death of Mr. S. EK. Major, senior, of Barrow, who was elected 
president at the last annual meeting, stated that the post had 
been filled for the remainder of the year by Mr. J. B. Cooke, 
who was elected Vice-President at that meeting. The efforts 
of the Council to secure a proper superannuation scheme for 
justices’ clerks were being continued. Meetings had been 
held by the Council's committee, both alone and in joint 
association with the committee of the Magistrates’ Association, 
and the Council had devoted much time in the endeavour to 
formulate such proposals as would be beneficial to justices’ 
clerks and mich’ b> capable of attainment. 

The PresipeENnt moved the adoption of the report, observing 
that the question as to whether the scheme should be con- 
tributory or non-contributory might have each its adherents, 
as both systems had statutory authority, but the latest scheme 
of the Law Society for granting pensions to law clerks on a 
contributory basis seemed to point to a similar principle, if 
justices’ clerks were to be superannuated. Again, the position 
of full-time justices’ clerks and part-time clerks was not easy 
to define. It might be said that an admitted clerk, who was 
permitted to carry on a private practice, was clearly a part- 
time clerk, but would an unadmitted clerk, who might also 
act, say, as an accountant, be considered a full-time clerk ? 
Would an admitted clerk, who held the position of clerk to 
visiting justices, to a committee of a private asylum, and 
various other public bodies, be a full-time clerk ? Then, 
in the case of full-time unadmitted clerks in comparatively 
small boroughs and divisions, and of part-time clerks of large 
boroughs or county divisions where the clerk had to provide 
his own staff, printing, etc., upon what portion of his salary, 
and by whom fixed, would his contribution and amount of 
pension be calculated. Whatever was done, it seemed to him 
that the present method of appointment must be clearly 
preserved, as he attached even greater importance to that 
than to superannuation itself. 

Mr. BE. J. HAywarp (Cardiff) pointed out that the scheme 
prescribed by the Coroners (Amendment) Act of 1926 had been 
taken as a basis for discussion. He said that some of the 
matters that had been provisionally agreed upon were (1) That 
the scheme should be non-contributory; (2) that the appoint- 
ment and control of the justices’ clerk should bein the hands of 
the justices concerned ; (3) that the terms of service should be 
similar to those prescribed by the Coroners Act, that was, 
after five years service; (4) that the normal age of com- 
pulsory retirement should be seventy, but that this age might 
be extended on a recommendation of the justices; (5) that 
the minimum pension payable should be two-thirds of the 
average salary paid during the five years preceding retirement, 
after twenty-five years service ; (6) that past service as clerk 
to the justices (not necessarily under one authority) should be 
recognised up to twenty years service, before the coming into 
force of any Act; (7) that an appeal on any point should be 
with the Hlome Office. The question of a scheme for the 








superannuation of the staffs had also been discussed, and it 


was provisionally agreed that the Local Government Act of 


1922 would be satisfactory if applied to them. provided th: 
appointment and control were vested in the justices. Th« 
chairman of the committee felt that no proper scheme of 
superannuation could be adopted for the staffs of whole-time 
clerks unless their control was vested in the justices, so as to 
secure continuity of employment. The scheme proposed 
involved the clerks being on a non-contributory basis and the 
staffs on a contributory basis, and it was doubtful whether 
such a scheme would pass through Parliament. The Council 
suggested that the clerks’ scheme should be on a contributory 
basis, and that they should contribute 5 per cent. of their 
salaries. This might lessen the opposition which might 
reasonably be expected from local authorities. 

The report was adopted unanimously. 

Mr. J. B. Cooke (Wakefield) was elected President, and 
Mr. R. A. Reay-Nadin Vice-President. The following were 
re-elected members of the Council: Mr. F. B. Dingle (Sheffield), 
Mr. W. H. Foyster (Salford), Mr. E. J. Hayward (Cardiff), 
Mr. F. C. E. Jessopp (Waltham Abbey), Col. F. G. Langham, 
C.M.G, (Hastings), Mr. J. R. Roberts, O.B.E. (Newcastle-upon- 
Tyne), Mr. J. W. Thorpe (Swansea), Mr. E. J. Waugh 
(Hayward’s Heath), and Mr. G. T. Whiteley (Southwark). 
Mr. Henry Rosling (Reigate) was re-elected Secretary. 








Rules and Orders. 


THe Moror Cars (EXCESSIVE NOISE) REGULATIONS, 1929, 
DATED JUNE 3, 1929, MADE BY THE MINISTER OF TRANSPORT. 
The Minister of Transport in exercise of the powers con- 

ferred on him or vested in him under or by virtue of the Motor 

Car Acts, 1896 and 1903, (*) the Ministry of Transport Act, 

1919,(+) the Ministry of Transport (Ministry of Health Excep- 

tion of Powers) Order, 1919,({) and the Ministry of Transport 

(Secretary for Scotland Transfer and Exception of Powers) 

Order, 1920,(§) and of all other powers in that behalf vested 

in him, hereby makes the following Regulations, that is to 

Say : 

1. These Regulations may be cited as ‘‘ The Motor Cars 
(Excessive Noise) Regulations, 1929,’ and shall come into 
force on the first day of August, 1929. 

2. No person shall use or permit to be used on any highway 
any motor car which causes any excessive noise either directly 
or indirectly as a result of 

(a) any defect (including a defect in design or construc- 
tion), lack of repair or faulty adjustment in the motor car 
or in any vehicle drawn thereby or in any part or accessory 
of such motor car or vehicle drawn thereby, or 

(b) the faulty packing or adjustment of the load of such 
motor car or vehicle drawn thereby. 

Provided that it shall be a good defence to proceedings taken 
under this Regulation 

(i) to prove that the noise or continuance of the noise in 
respect of which the proceedings are taken was due to 
some temporary or accidental cause, and could not have 
been prevented by ‘the exercise of due diligence and care 
on the part of the owner or driver of the motor car; or 

(ii) in the case of proceedings against the driver or person 
in charge of a motor car who is not the owner thereof, to 
prove that the noise arose through a defect in design or 
construction of the motor car, or through the negligence or 
fault of some other person whose duty it was to keep the 
motor car or vehicle drawn thereby in proper condition or 
in a proper state of repair or adjustment, or properly to 
pack or adjust the load of such motor car or vehicle drawn 
thereby, as the case may be, and could not have been pre- 
vented by the exercise of reasonable diligence and care on 
the part of such driver or other person in charge of the motor 
car. 

3. When a motor car is stationary on any highway no person 
shall use or permit to be used in connection therewith any 
instrument provided for the purpose of giving audible warning, 
except when such use is necessary on grounds of safety. 

Given under the Seal of the Minister of Transport this third 
day of June, 1929. 

(L.8.) 4278 H. H. Piggott, 
B.G.T. Assistant Secretary. 
* 59-60 V. c, 36 and 3 E. 7. €. 36 SR. & O. 1919 (No. 1441), IL, p. 841 
+ 9-10 G. 5. €. 50 § 38 Rk. & O. 19:0 (No, 2122), p. 1452 


Mr. Edward Harold Morris, solicitor, of Brynmyrddin, 
Abergwili, Carmarthen, late a member of the firm of Barker, 
Morris & Barker, Carmarthen, left unsettled property of the 
gross value of £35,619. 
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Legal Notes and News. 
Honours and Appointments. 


The London County Council at its meeting on the 18th inst. 
appointed Mr. STANLEY A. R. PRESTON-HILLARY (Chief 
Assistant Solicitor) to be Solicitor to the Council. Mr. Preston- 
Hillary, who was admitted in 1901, was articled to the late 
Mr. Trevor Edwards, the Solicitor to the County Council of 
the West Riding of Yorkshire. 


Mr. WILLIAM JONES, solicitor, of the firm of Ellis Davies 
and Co., Carnarvon, has been appointed Deputy Coroner for 
North Carnarvonshire. Mr. Jones was admitted in 1920. 


Mr. R. BARKER, Assistant Clerk to the Norton and Malton 
Rural District Councils, has been promoted te the Clerkship, 
and Mr. T. T. STOCKDALE appointed Assistant Clerk. 


Mr. H. SmitrH, of Thorne, Doncaster, has been appointed 
Clerk to the Market Bosworth Rural District Council and 
Board of Guardians. 


Mr. H. Hooper Tomson, solicitor (the present Deputy 
Town Clerk), has been appointed Town Clerk of the County 
Borough of Salford in succession to Mr. L. C. Evans, who 
retires in July. Mr. Tomson was admitted in 1919. 


The Lord Chancellor has appointed Sir R. JAMES CURTIS, 
K.B.E., J.P., solicitor, a Justice of the Peace for the City of 
Birmingham. Sir James Curtis, who was admitted in 1906, 
was for twenty-five years Clerk and Solicitor to the Birming- 
ham Guardians (and previously tothe King’s Norton Guardians) 
and retired in 1927 after forty-four years’ service. 


Mr. PeRcIVAL CyrRiIL HUBBARD, B.A., LL.B., barrister-at- 
law, has been appointed to act as Chief Magistrate and Legal 
Adviser of the British Solomon Islands Protectorate and 
Judicial Commissioner for the Western Pacific with jurisdiction 
in the Protectorate. 


Mr. CHARLES E, CRANFIELD, solicitor, has been appointed 
Town Clerk of the County Borough of West Ham to fill the 
vacancy caused by the retirement of Mr. G. E. Hilleary, M.A., 
solicitor, on account of ill-health. 


Professional Announcements. . 
(2s. per line.) 


Mr. J. G. LirrLepALE has acquired the Bexhill Branch of 
Messrs. Bennett, Ferris & Bennett, solicitors, and will, as 
from the 24th June, 1929, carry on the practice under the style 
of J. G. Littledale, at Endwell-chambers, Endwell-road, 
Bexhbill-on-Sea. London agents. Messrs. Bennett, Ferris and 
Bennett. 


Messrs. FowLerR, LEGG & YOUNG, solicitors, of 13, Bedford- 
row, give notice that owing to the death of Mr. William 
Aitchison Young, the firm has been re-constituted. It now 
consists of Sir George Fowler, Mr. A. Stuart Legg, Mr. Sydney 
George Wood, Mr. J. Seaborne Hook and Mr. F. C. Greaney, 
and its new title is Fowler, Legg & Wood. 


Mr. CHALTON HuBBARD, J.P., solicitor, of No. 34, Blooms- 
bury-square, W.C., has, in consequence of the demolition 
of his present offices, removed to Victoria House, Southampton- 
row, W.C., and has taken into partnership Mr. Harold Francis 
Casserley, who has been with him for some years. The 
business will in future be carried on as Chalton Hubbard & Co. 


Messrs. LEADER, PLUNKETT & LEAVER, solicitors, St. Paul's 
House, 49-50, Newgate-street, E.C.1, announce that they have 
taken into partnership as from the Ist June, 1929, Mr. Donald 
William Plunkett and Mr. Kenneth Rutherglen Leader, 


RECOVERY OF POOR LAW RELIEF LOAN. 

The Middlesbrough Stipendiary Magistrate, says The Times, 
on Wednesday, held that the Statute of Limitations did not 
apply in the case of a steelworker summoned by the Board of 
Guardians for the repayment of £4 10s. relief on loan granted 
in 1921-22. The defendant claimed that as seven years had 
elapsed repayment could not now be claimed. The stipendiary 
said that in a case which came before the Divisional Court it 
was held that the time for repayment dated from the time 
when the first demand was made. In the present case a 
demand for repayment was not made until three months ago. 
He therefore held that the loan did not become repayable till 
then and that the claim was valid. 
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THE EAGLE STAR AND BRITISH DOMINIONS 
INSURANCE CO. LIMITED. 

The following have been appointed directors on the new 
Liverpool Board of the above Company: Sir Thomas White, 
J.P., Sir John Hugo Rutherford, Bart. (Chairman of the 
Central Valuation Committee for England and Wales), 
Alderman Richard Rutherford and Mr. J. Parry Thomas. 


Mr. JUSTICE SHEARMAN, 


The Herefordshire Assizes had to be adjourned until Thursday 
in consequence of the illness of Mr. Justice Shearman, who 
recently underwent a serious operation. He Rad conducted 
cases at Hereford since Monday, and while hearing a libel 
action on Wednesday morning felt ill, but continued until the 
luncheon interval. He returned to the assize court at the time 
fixed for the resumption, but was still indisposed and remained 
in the judges’ room for an hour. He then took his seat and 
the case proceeded for three-quarters of an hour, but he was 
obviously ill, and the proceedings had to be adjourned. 


SOCIETY OF COMPARATIVE LEGISLATION, 

Lord Reading has accepted the invitation of the executive 
committee of the Society of Comparative Legislation to become 
president of the society in succession to Lord Rosebery, who 
had held the position for twenty-eight years up to the time of 
his death. At a recent meeting of the committee, Professor 
J. B. Peden, President of the Legislative Council of New South 
Wales and Dean of the Faculty of Law in the University of 
Sydney, was elected a member of the council. 


PRISONER WHO WAS FORGOTTEN, 

At the Central Criminal Court on Wednesday last the 
Common Serjeant (Sir Henry F. Dickens, K.C.), in postponing 
sentence on a young man until the next session, saying that he 
then hoped to discharge him, explained to the jury that they 
were able to take that course at that court, but not at assizes. 
There was, Sir Henry Dickens said, a story of a prisoner who 
was treated in this way by a judge at an assize. The same 
judge did not sit at the next assize, and so they forgot all 
about the prisoner and he remained in prison. (Laughter.) 
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JUSTICE ACT. 
June session of the Central Criminal 
Court contains the names of sixty-five The session 
was opened by the Lord Mayor (Sir Kynaston Studd) at the 
Sessions House, Old Bailey, on Wednesday. Accompanying 
the Lord Mayor on the Bench at the opening ceremony were 
the Recorder of London (Sir Ernest Wild, K.C.), Mr. Alderman 
Jacobs, Alderman and Sheriff Sir William Waterlow, 
Mr. Sheriff W. G. Coxen, Mr. Under-Sheriff T. Howard 
Deighton, and Mr. Under-Sheriff W. H. Champness. 

The Recorder, in charging the Grand Jury, said that at 
the last session, which began on 28th May, four weeks ago, 
he had occasion to remark upon the gravity of the calendar, 
which very heavy one, heavy that, although the 
session began on 28th May, they only finished the work last 
Friday ofterneen. The present calendar was not as heavy as 
that for the last session, and that was partly due to the fact 
that the interval had been shorter. Another factor to be 
taken into consideration in congratulating themselves on the 
fact that the names of only sixty-five persons appeared in the 
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To Solicitors, Executors, Trustees, 





Bankers and Private Owners. 


MODERATE TERMS. 


In addition to the Sale of JEWELS and PLATE 

(every Friday), the Piccadilly Auction Rooms are open 

for the receipt of fine PORCELAIN, DRAWINGS, 

ENGRAVINGS, PRINTS small PICTURES, 

MINIATURES, BRONZES, IVORIES and similar 
Property of a valuable nature. 


COMMISSIONS EXECUTED. 


Expert Inventories and Valuations 


for 
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ey | FURNITURE 
is renowned throughout 
the World for its high 
quality, workmanship, 
and excellent value 


Probate, Division, Insurance and other Purposes of 
every ¢ lass of Property. 
CATALOGUES ON APPLICATION 


MAPLE & CQ 


The Largest Furnishing Establishment in the World 


LONDON: TOTTENHAM COURT RD. W.1 
PARIS: RUE BOUDREAU 5 
BUENOS AIRES SMYRNA MONTE VIDEO 


Sales of Furniture, etc., on Owners’ Premises 
a oper iality. 


TOWN OR COUNTRY. 


HURCOMBS, 


CALDER HOUSE (entrance 1, Dover Street), 
PICCADILLY, W.1. 


Telephone—GERRARD 5971-4. 
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ONE THOUSAND AND TWENTY-FIVE QUESTIONS and ANSWERS on 
EVERYDAY 


POINTS IN PRACTICE 


UNDER THE 


LAW OF PROPERTY ACTS 


Reprinted from “THE SOLiciToRS’ JOURNAL,” 1925 fo 1927. 
ARRANGED, REVISED, EDITED AND INDEXED, 


By ALFRED FELLOWS, B.A. (Cantab), of Lincoln’s Inn, Barrister-at-Law. 














HIS work, published in response to numerous requests from Subscribers 

and others, undoubtedly constitutes one of the most useful reference 
books on the new Acts. 

The Answers to these Questions, all of which are likely to arise in practice, 

cannot fail to be of the greatest assistance in solving problems under the new Acts. 
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LONDON: 22, CHANCERY LANE, W.C.2. 
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